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Part I. Financial Information 

  

                            BEAZER HOMES USA, INC. 

                     CONDENSED CONSOLIDATED BALANCE SHEETS 

                 (dollars in thousands, except per share data) 

 

 

 

 

                                                            

                                                      DECEMBER 31,     SEPTEMBER 30, 

                                                          1997               1997 

                                                      ------------     ------------- 

                                                       (UNAUDITED) 

                                                                          

ASSETS 

Cash and cash equivalents..........................      $   --            $  1,267 

Accounts receivable................................          2,146            7,114 

Inventory..........................................        423,945          361,945 

Property, plant and equipment, net.................         10,629           11,592 

Goodwill, net......................................          9,454            5,664 

Other assets.......................................         16,588           12,013 

                                                          --------         -------- 

Total assets.......................................       $462,762         $399,595 

                                                          --------         -------- 

                                                          --------         -------- 

LIABILITIES AND STOCKHOLDERS' EQUITY 

Trade accounts payable.............................       $ 26,081         $ 44,443 

Other payables and accrued liabilities.............         21,495           30,866 

Revolving credit facility..........................        120,000           30,000 

Senior notes.......................................        115,000          115,000 

                                                          --------         -------- 

Total liabilities..................................        282,576          220,309 

Stockholders' equity: 

Preferred stock (par value $.01 per share,  

  5,000,000 shares authorized, 2,000,000 issued  

  and outstanding; $50,000 aggregate liquidation  

  preference)......................................             20               20 

Common stock (par value $.01 per share,  

  30,000,000 shares authorized,  

  9,355,957 issued,  

  6,064,180 outstanding)...........................             93               93 

Paid in capital....................................        187,798          187,798 

Retained earnings..................................         45,620           44,802 

Unearned restricted stock..........................         (1,362)          (1,444) 

Treasury stock (3,291,777 shares)..................        (51,983)         (51,983) 

                                                          --------         -------- 

Total stockholders' equity.........................        180,186          179,286 

                                                          --------         -------- 

Total liabilities and stockholders' equity.........       $462,762         $399,595 

                                                          --------         -------- 

                                                          --------         -------- 

 

 

SEE NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS 
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                          BEAZER HOMES USA, INC. 

        UNAUDITED CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS 

             (dollars in thousands, except per share data) 

 

 

 

                                                                    THREE MONTHS 

                                                                 ENDED DECEMBER 31, 

                                                               ---------------------- 

                                                                      

                                                                  1997        1996 

                                                               ----------  ---------- 

Total revenue................................................  $  155,626  $  161,083 

Costs and expenses: 

  Home construction and land sales...........................     130,475     135,371 

  Interest...................................................       3,047       2,740 

  Selling, general and administrative........................      19,296      18,773 

                                                               ----------  ---------- 

Operating income.............................................       2,808       4,199 

Other income.................................................         150         190 

                                                               ----------  ---------- 

Income before income taxes...................................       2,958       4,389 

Provision for income taxes...................................       1,139       1,712 

                                                               ----------  ---------- 

Net income...................................................  $    1,819  $    2,677 

                                                               ----------  ---------- 

                                                               ----------  ---------- 

Preferred dividends..........................................  $    1,000  $    1,000 

Net income applicable to common stockholders.................  $      819  $    1,677 

Net income per common share: 

  Basic......................................................  $     0.14  $     0.27 

  Diluted....................................................  $     0.14  $     0.26 

Weighted average number of shares (in thousands): 

  Basic......................................................       5,834       6,310 

  Diluted....................................................       6,041       6,459 

 

 

SEE NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS 
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                          BEAZER HOMES USA, INC. 

        UNAUDITED CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS 

                          (dollars in thousands) 

 

 

 

 

                                                                        THREE MONTHS ENDED 

                                                                           DECEMBER 30, 

                                                                       -------------------- 

                                                                         1997       1996 

                                                                       ---------  --------- 

                                                                             

Cash flows from operating activities: 

  Net income........................................................  $   1,819  $   2,677 

  Adjustments to reconcile net income to net  

    cash used by operating activities: 

    Depreciation and amortization...................................        677        408 

  Changes in operating assets and liabilities,  

    net of effects of acquisitions 

    Increase in inventory...........................................    (45,070)   (26,658) 

    Decrease in trade accounts payable..............................    (20,037)   (10,514) 

    Other changes...................................................     (8,895)   (10,498) 

                                                                       ---------  --------- 

Net cash used by operating activities...............................    (71,506)   (44,585) 

                                                                       ---------  --------- 

Cash flows from investing activities: 

Acquisitions, net of cash acquired..................................    (16,766)         0 

Capital expenditures................................................     (1,995)      (390) 

                                                                       ---------  --------- 

Net cash used by investing activities...............................    (18,761)      (390) 

                                                                       ---------  --------- 

Cash flows from financing activities: 

Proceeds from revolving credit facility, net........................     90,000     37,000 

Treasury stock purchased............................................          0       (789) 

Dividend paid on preferred stock....................................     (1,000)    (1,000) 

                                                                       ---------  --------- 

Net cash provided by financing activities...........................     89,000     35,211 

                                                                       ---------  --------- 

Decrease in cash and cash equivalents...............................     (1,267)    (9,764) 

Cash and cash equivalents at beginning of period....................      1,267     12,942 

                                                                       ---------  --------- 

Cash and cash equivalents at end of period..........................   $      0   $  3,178 

                                                                       ---------  --------- 

                                                                       ---------  --------- 

 

  

SEE NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS 
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                                BEAZER HOMES USA, INC. 

 

                 NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL  

                                      STATEMENTS 

 

 

(1) Basis of Presentation  

      

     The accompanying unaudited condensed consolidated financial statements of 

Beazer Homes USA, Inc. ("Beazer" or the "Company") have been prepared in 

accordance with generally accepted accounting principles for interim financial 

information and in accordance with the instructions to Form 10-Q and Article 10 

of Regulation S-X.  Consequently, such financial statements do not include all 

of the information and disclosures required by generally accepted accounting 

principles for complete financial statements.  Accordingly, for further 

information, the reader of this Form 10-Q should refer to the audited 

consolidated financial statements of the Company incorporated by reference in 

the Company's Annual Report on Form 10-K for the year ended September 30, 1997. 

 

     In the opinion of management, all adjustments (consisting of normal 

recurring accruals) considered necessary for a fair presentation have been 

included in the accompanying condensed financial statements. 

 

(2) Inventory 

 

     A summary of inventory is as follows (dollars in thousands): 

 

 

 

                                     December 31,   September 30, 

                                         1997            1997 

                                     ------------   ------------- 

                                               

       Finished homes...............   $ 81,300       $ 69,609 

       Development projects in  

         progress...................    290,801        231,692 

       Unimproved land held for  

         future development.........     19,419         34,792  

       Model homes..................     32,425         25,852 

                                       --------       -------- 

                                       $423,945       $361,945 

                                       --------       -------- 

                                       --------       -------- 

 

 

     Development projects in progress consist principally of land, land  

improvement costs and, if applicable, construction costs for houses that are  

in various stages of development but not ready for sale. Certain of the  

finished homes in inventory are reserved by a deposit or sales contract. 
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                                BEAZER HOMES USA, INC. 

 

                 NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL  

                                      STATEMENTS 

 

 

(3) Interest 

 

     The following table sets forth certain information regarding interest: 

 

 

 

                                   Three Months Ended 

                                      December 31, 

                                   ------------------- 

   (in thousands)                    1997      1996 

                                   --------   -------- 

                                         

   During the period:    

      Interest incurred..........   $4,615     $3,181 

                                    ------     ------ 

                                    ------     ------ 

      Previously capitalized  

        interest amortized to 

        costs and expenses.......   $3,047     $2,740 

                                    ------     ------ 

                                    ------     ------ 

   At the end of the period:    

      Capitalized interest  

        in ending Inventory......   $8,424     $5,994 

                                    ------     ------ 

                                    ------     ------ 

 

 

(4) Earnings Per Share   

 

     During the first quarter of fiscal 1998, the Company adopted Statement  

of Financial Accounting Standards (SFAS) No. 128, "Earnings per Share."  As a  

result, all previously reported earnings per share data has been restated to  

conform with SFAS No. 128.   Basic and diluted earnings per share were  

calculated as follows: 

 

 

 

                                         Quarter Ended    

                                           December 31,    

                                        ----------------- 

                                         1997       1996 

                                        ------     ------ 

                                              

Earnings    

Net income..........................    $1,819     $2,677  

Less: Dividends on preferred shares.     1,000      1,000  

                                        ------     ------ 

Net income applicable to common  

    shareholders....................    $  819     $1,677  

                                        ------     ------ 

                                        ------     ------ 

 

Basic:    

Net income applicable to  

  common shareholders..............     $  819     $1,677  

Weighted average number of  

   common shares outstanding.......      5,834      6,310 

Basic earnings per share...........     $ 0.14     $ 0.27 

  

Diluted:    

Net income applicable to  

   common shareholders.............     $  819     $1,677  

                                        ------     ------ 

 

Weighted average number of  

  common shares outstanding........      5,834      6,310 

 

Effect of dilutive securities-    

  Restricted stock.................        162        140 

  Options to acquire common stock..         45          9 

                                        ------     ------ 



Diluted weighted average number  

  of common shares outstanding.....      6,041      6,459 

Diluted earnings per share.........     $ 0.14     $ 0.26 
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                                BEAZER HOMES USA, INC. 

 

                 NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL  

                                      STATEMENTS 

 

     The computation of diluted earnings per share for the three months ended  

December 31, 1997 and 1996 excludes the assumed conversion of 2.0 million  

shares of Series A Cumulative Convertible Exchangeable Preferred Stock ($50.0  

million aggregate liquidation preference) issued in August 1995 into 2.6  

million shares of common stock at the conversion price of $19.05 since the  

effect of such conversion is antidilutive for these periods. Options to  

purchase 224,500 shares of common stock were not included in the computation  

of diluted EPS because the options' exercise price was greater than the  

average market price of the common shares. 

 

(5) Credit Agreement 

 

     The Company maintains a revolving line of credit with a group of banks.  

The credit agreement provides for up to $200 million of unsecured borrowings.  

Borrowings under the credit agreement generally bear interest at a fluctuating 

rate based upon the corporate base rate of interest announced by the lead bank,  

the federal funds rate or  LIBOR.  All outstanding borrowings under the credit 

agreement will be due in February 2001.  The Credit Agreement contains various 

operating and financial covenants.  Each of the Company's significant 

subsidiaries is a guarantor under the Credit Agreement. 

 

     The credit agreement includes a financial covenant limiting the dollar 

value of Land (as defined)owned by the Company to the amount of its Tangible Net 

Worth (as defined).  At December 31, 1997 the value of Land owned by the Company 

exceeded this maximum by approximately $6 million.  The Company has received a 

waiver from each of the participating banks in the credit facility relating to 

this covenant.  The Company expects to be in compliance with this covenant by 

March 31, 1998, through its use of land in the ordinary course of business. 

 

(6) Acquisitions 

 

     On November 28, 1997 the Company acquired the assets of the Orlando, 

Florida homebuilding operations of Calton Homes of Florida, Inc. for 

approximately $16.8 million.  The allocation of the purchase price, which is 

subject to final adjustment, resulted in approximately $3.9 million of goodwill. 

 

(7) Recent Accounting Pronouncements 

 

     In June 1997, the FASB issued Statement No. 130, "Reporting Comprehensive 

Income,"("SFAS 130"), and  Statement No. 131, "Disclosures about Segments of an 

Enterprise and Related Information,"("SFAS 131").  Both SFAS 130 and SFAS 131 

become effective for fiscal periods beginning after December 15, 1997 with early 

adoption permitted.  The Company is evaluating the effects these statements will 

have on its financial reporting and disclosures.  The statements will have no 

effect on the Company's results of operations, financial position, capital 

resources or liquidity. 
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ITEM 2. 

        MANAGEMENT'S DISCUSSION AND ANALYSIS OF 

        FINANCIAL CONDITION AND RESULTS OF OPERATIONS 

  

RESULTS OF OPERATIONS 

  

    The following table presents certain operating and financial data for the 

Company (dollars in thousands): 

  

 

 

                                                     THREE MONTHS ENDED 

                                                        DECEMBER 31, 

                                             ----------------------------------- 

                                                      1997               1996 

                                             -----------------------  ---------- 

                                                              %         

                                               AMOUNT      CHANGE       AMOUNT 

                                             ----------  -----------   --------- 

                                                                 

Number of new orders,  

 net of cancellations: (a) 

   Southeast Region.......................       417        13.0%          369 

   Southwest Region.......................       573         5.1           545 

   Central Region.........................        96       (20.0)          120 

                                             -------                  -------- 

   Total..................................     1,086         5.0         1,034 

                                             -------                  -------- 

                                             -------                  -------- 

Number of closings: 

   Southeast Region.......................       415         9.8%          378 

   Southwest Region.......................       469       (21.8)          600 

   Central Region.........................       154        14.1           135 

                                             -------                  -------- 

   Total..................................     1,038        (6.7)        1,113 

                                             -------                  -------- 

                                             -------                  -------- 

Total revenue: 

   Southeast Region.......................    66,179         3.3%    $ 64,069 

   Southwest Region.......................    63,443       (16.7)      76,144 

   Central Region.........................    26,004        24.6       20,870 

                                             -------                 --------  

   Total..................................   155,626        (3.4)    $161,083 

                                             -------                 -------- 

                                             -------                 -------- 

Average sales price per home closed: 

   Southeast Region.......................     159.5        (5.9)%   $  169.5 

   Southwest Region.......................     135.3         6.6        126.9 

   Central Region.........................     168.9         9.2        154.6 

   Total..................................     149.9         3.6        144.7 

Backlog units at end of period: 

   Southeast Region.......................       603         5.6%         571 

   Southwest Region.......................       583        (6.7)         625 

   Central Region.........................       150        (0.7)         151 

                                             -------                 -------- 

   Total..................................     1,336        (0.8)       1,347 

                                             -------                 -------- 

                                             -------                 -------- 

Aggregate sales value of homes  

 in backlog at end of period:.............  $212,650         7.3%    $198,265 

 

Number of active subdivisions  

 at end of period: 

   Southeast Region.......................       113        31.4%          86 

   Southwest Region.......................        61        35.6           45 

   Central Region.........................        32         3.2           31 

                                             -------                 -------- 

   Total..................................       206        27.2          162 

                                             -------                 -------- 

                                             -------                 -------- 

 

  

- ----------------------- 

  

(a) New orders for the three months ended December 31, 1997 do not include 96 

    homes in backlog acquired from Calton Homes of Florida, Inc. 



  

                                       9 



 

 

                               BEAZER HOMES USA, INC. 

                 MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL 

                        CONDITION AND RESULTS OF OPERATIONS 

 

 

OVERVIEW: 

 

Beazer Homes USA, Inc. (the "Company" and "Beazer") designs, builds and sells  

single family homes in the Southeast, Southwest and Central regions of the  

United States.  The Company's Southeast Region includes Georgia, North  

Carolina, South Carolina, Tennessee and Florida, its Southwest Region  

includes Arizona, California and Nevada and its Central Region includes  

Texas. The Company intends, subject to market conditions, to expand in its  

current markets and to consider entering new markets through expansion from  

existing markets ("satellite expansion") or through acquisitions of  

established regional homebuilders.  On November 28, 1997 the Company acquired  

the assets of the Orlando operations of Calton Homes Florida, Inc. ("Calton")  

for approximately $16.8 million. 

 

The Company's homes are designed to appeal primarily to entry-level and first  

move-up home buyers, and are generally offered for sale in advance of their  

construction.  The majority of homes are sold pursuant to standard sales  

contracts entered into prior to commencement of construction.  Once a  

contract has been signed, the Company classifies the transaction as a "new  

order."   Such sales contracts are usually subject to certain contingencies  

such as the buyer's ability to qualify for financing.  Homes covered by such  

sales contracts are considered by the Company as its "backlog."  The Company  

does not recognize revenue on homes in backlog until the sales are closed and  

the risk of ownership has been transferred to the buyer. 

 

The Company began offering mortgage origination services for its local  

homebuilders through branch offices of Beazer Mortgage Corp. ("Beazer  

Mortgage") during 1996.  Beazer Mortgage originates mortgages principally for  

homebuyers of Beazer Homes.  Beazer Mortgage does not hold or service the  

mortgages.  Beazer Mortgage net operating results are included in costs of  

home construction of the homebuilding operations of the Company. 

 

During the first quarter of fiscal 1998 the Company also entered into a joint  

venture agreement with Corporacion GEO, the largest builder of affordable  

homes in Mexico, to build homes in the United States.  The joint venture will  

focus exclusively on the development, construction and sale of affordable  

housing throughout the U.S., priced between $35,000 and $45,000.  The joint  

venture is owned 60% by Corporacion GEO and 40% by Beazer.  Development is  

scheduled to begin on the venture during fiscal 1998, however the Company  

does not anticipate a significant contribution to operating results during  

fiscal 1998. 

 

NEW ORDERS AND BACKLOG: The increase in new orders for the three month period  

ended December 31, 1997 compared to the same period in 1996 is principally  

the result of an increase in the number of active subdivisions.  Each of the  

Company's operating regions contributed to an increase in the number of  

active subdivisions, and both the Southeast and Southwest region experienced  

an increase in new orders.  The Company's Central region did not recognize an  

increase in new orders for the comparable periods as a result of delays in  

the opening of several subdivisions in that region.  The Company believes  

that the increased active subdivision levels will contribute to positive new  

order growth during the remainder of fiscal 1998. 
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                               BEAZER HOMES USA, INC. 

                 MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL 

                        CONDITION AND RESULTS OF OPERATIONS 

 

 

The number of homes in backlog at December 31, 1997 decreased compared to  

December 31, 1996 principally because of a lower level of backlog entering  

the period.  The dollar value of backlog at December 31, 1997, however, is  

greater than that at December 31, 1996 reflecting a change in mix of the  

Company's markets as well as increases in the average sales price of homes in  

backlog in all regions. 

 

RESULTS OF OPERATIONS: 

 

The following table shows certain items in the Company's statements of income 

expressed as a percentage of total revenue. 

 

 

 

 

                                   Three Months Ended 

                                      December 31, 

                                   ------------------ 

                                     1997       1996 

                                   --------   ------- 

                                         

  Total revenue.................    100.0%    100.0% 

  Costs of home construction  

    and land sales..............     83.8      84.0    

  Interest......................      2.0       1.7    

  Selling, general and  

       administrative...........     12.4      11.7    

  Operating income..............      1.8       2.6    

 

 

REVENUES: The decrease in revenues for the three months ended December 31,  

1997 compared to the same period in 1996 is principally the result of reduced  

closings in the Company's Southwest region.  Lower backlog levels entering  

the quarter ended December 31, 1997 was the primary reason for the decrease  

in the Southwest.  The Company's Southeast and Central regions, however,  

experienced increases in both revenues and closings for the comparable  

periods.  The increase in the Southeast region is attributable to a  

substantially higher number of closings in South Carolina and Florida  

resulting from higher opening backlog figures for the respective periods and  

the contribution of the acquired Calton operations (16 closings and $2.5  

million in revenues).  The increase in the Company's Central region is the  

result of higher opening backlog levels in this region. 

 

COST OF HOME CONSTRUCTION AND LAND SALES: The cost of home construction and  

land sales as a percentage of revenues decreased for the three month period  

ended December 31, 1997 compared to the same period in 1996.  The decrease is  

largely attributable to expansion of the Company's profitability initiatives,  

specifically design centers and mortgage origination operations.  The Company  

is now operating design centers in seven states and mortgage origination  

operations in eight states.  This compares to six and three states with  

design centers and mortgage origination operations, respectively, at December  

31, 1996. Additionally, substantially improved gross margins in the Company's  

California operations contributed to the overall decrease in the cost of home  

construction and land sales as a percentage of revenues for the three month  

period ended December 31, 1997 compared to the same period in fiscal 1997. 
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SELLING, GENERAL AND ADMINISTRATIVE EXPENSE: Selling, general and  

administrative expenses increased as a percentage of total revenues for the  

three month period ended December 31, 1997 compared to the same period in the  

prior year.  This increase can be attributed to higher overhead and marketing  

costs associated with the increase in active subdivision levels in most of  

the Company's markets. 

 

AMORTIZATION OF PREVIOUSLY CAPITALIZED INTEREST: Amortization of previously  

capitalized interest expense as a percentage of revenues for the three months  

ended December 31, 1997 is greater than the comparable period in 1996 as a  

result of increased borrowing levels associated with the Company's increased  

investment in inventory during the quarter.  

 

INCOME TAXES:  The decrease in the Company's effective income tax rate from  

39.0% for the three month period ended December 31, 1996 compared to 38.5%  

for the same period at December 31, 1997 is principally the result of a  

reduction in the overall state effective income tax rate.   

 

FINANCIAL CONDITION AND LIQUIDITY: 

 

At December 31, 1997 the Company had $120 million of outstanding borrowings  

under its $200 million unsecured revolving credit facility.  The Company  

fulfills its short-term cash requirements with cash generated from its  

operations and unused funds available from its unsecured revolving credit  

facility.  Available borrowings under this credit agreement are limited to  

certain percentages of homes under contract, unsold homes, substantially  

improved lots and accounts receivable.  At December 31, 1997 the Company had  

available additional borrowings of $25 million under the credit agreement.   

During the quarter ended December 31, 1997 the company utilized borrowings  

under its credit agreement of approximately $16.8 million for the acquisition  

of the Orlando, Florida operations of Calton Homes of Florida, Inc. 

 

The credit agreement includes a financial covenant limiting the dollar value  

of Land (as defined)owned by the Company to the amount of its Tangible Net  

Worth (as defined).  At December 31, 1997 the value of Land owned by the  

Company exceeded this maximum by approximately $6 million.  The Company has  

received a waiver from each of the participating banks in the credit facility  

relating to this covenant through March 31, 1998.  The Company expects to be  

in compliance with this covenant by March 31, 1998, through its use of land  

in the ordinary course of business. 

 

All significant subsidiaries of Beazer Homes USA, Inc. are guarantors of the  

Senior Notes and are jointly and severally liable for the Company's  

obligations under the Senior Notes.  Separate financial statements and other  

disclosures concerning each of the significant subsidiaries are not included,  

as the aggregate assets, liabilities, earnings and equity of the subsidiaries  

equal such amounts for the Company on a consolidated basis and separate  

subsidiary financial statements are not considered material to investors.   

The total assets, revenues and operating profit of the non-guarantor  

subsidiaries are in the aggregate immaterial to the Company on a consolidated  

basis.  Neither the Credit Agreement nor the Senior Notes restrict  

distributions to Beazer Homes USA, Inc. by its subsidiaries. 

 

The Company has utilized, and will continue to utilize, land options as a  

method of controlling and subsequently acquiring land.  At December  
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31, 1997 the Company had 9,975 lots under option.  At December 31, 1997, the 

Company had commitments with respect to option contracts with specific 

performance obligations of approximately $46.7 million.  The Company expects to 

exercise all of its option contracts with specific performance obligations and, 

subject to market conditions, substantially all of its options contracts without 

specific performance obligations. 

 

Management believes that the Company's current borrowing capacity at December 

31, 1997, and anticipated cash flows from the operations is sufficient to meet 

liquidity needs for the foreseeable future.  There can be no assurance, however, 

that amounts available in the future from the Company's sources of liquidity 

will be sufficient to meet the Company's future capital needs.  The amount and 

types of indebtedness that the Company may incur may be limited by the terms of 

the Indenture governing its Senior Notes and its Credit Agreement.  The Company 

continually evaluates expansion opportunities through acquisition of established 

regional homebuilders and such opportunities may require the Company to seek 

additional capital in the form of equity or debt financing from a variety of 

potential sources, including additional bank financing and/or securities 

offerings.   
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Cautionary Statement Pursuant to Safe Harbor Provisions of the Private 

Securities Litigation Reform Act of 1995: 

 

This quarterly report on form 10Q contains "forward-looking statements" within 

the meaning of the federal securities laws.  These forward-looking statements 

include, among others, statements concerning the Company's outlook for future 

quarters, overall and market specific volume trends, pricing trends and forces 

in the industry, cost reduction strategies and their results, the Company's 

expectations as to funding its capital expenditures and operations during 1998, 

and other statements of expectations, beliefs, future plans and strategies, 

anticipated events or trends, and similar expressions concerning matters that 

are not historical facts.  The forward-looking statements in this report are 

subject to risks and uncertainties that could cause actual results to differ 

materially from those expressed in or implied by the statements.  The most 

significant factors that could cause actual results to differ materially from 

those expressed in the forward-looking statements include, but are not limited 

to, the following: 

 

     -    Economic changes nationally or in one of the Company's local markets 

 

     -    Volatility of mortgage interest rates 

 

     -    Increased competition in some of the Company's local markets 

 

     -    Increased prices for labor, land and raw materials used in the 

          production of houses 

 

     -    Increased land development cost on projects under development 

 

     -    Any delays in reacting to changing consumer preference in home design 

 

     -    Delays or difficulties in implementing the Company's initiatives to 

          reduce its production and overhead cost structure. 
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PART II.  OTHER INFORMATION 

 

Item 6.    Exhibits and Reports on Form 8-K 

 

          (a)  Exhibits: 

 

               10.17     Employment Agreement dated as of January 13, 1998 

                         between the Company and Michael H. Furlow (filed 

                         herewith). 

 

               10.18     Employment Agreement dated as of January 21, 1998 

                         between the Company and Cory Boydston (filed 

                         herewith).                     

 

               27        Financial Data Schedule 

 

          (b)  Reports on Form 8-K: 

           

          The Company did not file any reports on Form 8-K during the quarter 

          ended December 31, 1997. 
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SIGNATURES 

 

     Pursuant to the requirements of the Securities Exchange Act of 1934, the 

registrant has duly caused this report to be signed on its behalf by the 

undersigned thereunto duly authorized. 

 

 

 

                                   Beazer Homes USA, Inc. 

 

Date:  February 13, 1998           By:      /s/ David S. Weiss 

       -----------------                    ---------------------------- 

                                   Name:    David S. Weiss 

                                            Executive Vice President and 

                                            Chief Financial Officer 
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                                                                   EXHIBIT 10.17 

                                                                                 

 

 

                                 EMPLOYMENT AGREEMENT 

 

 

          This EMPLOYMENT AGREEMENT is entered into as of the 13th day of 

January, 1998, by and between Beazer Homes USA, Inc., a Delaware corporation 

(the "Company") and Michael H. Furlow (the "Executive"), an individual resident 

in the State of Georgia. 

 

                                 W I T N E S S E T H: 

 

          WHEREAS, the Company wishes to employ the Executive, and the Executive 

wishes to accept employment with the Company, on the terms and conditions set 

forth herein; and 

 

          WHEREAS, the Board of Directors of the Company (the "Board") has 

determined that it is in the best interests of the Company and its stockholders 

to assure that the Company will have the continued dedication of the Executive, 

notwithstanding the possibility, threat or occurrence of a Change of Control (as 

defined below) of the Company, to diminish the inevitable distraction of the 

Executive by virtue of the personal uncertainties and risks created by a pending 

or threatened Change of Control and to encourage the Executive's full attention 

and dedication to the Company currently and in the event of any threatened or 

pending Change of Control, and to provide the Executive with compensation and 

benefits arrangements currently and upon a Change of Control which ensure that 

the compensation and benefits expectations of the Executive will be satisfied 

and which are competitive with those of other corporations;  

 

          NOW, THEREFORE, in consideration of the premises and of the mutual 

covenants and agreements herein contained, the Company and Executive hereby 

agree as follows: 

 

     1.   EMPLOYMENT. 

 

          1.1  EMPLOYMENT AND DUTIES.  The Company hereby agrees to employ 

Executive for the Term (as hereinafter defined) as its Executive Vice President, 

Operations, subject to the direction of the Chief Executive Officer of the 

Company (the "CEO") and, in connection therewith, to perform such duties as he 

shall reasonably be directed by the CEO to perform.  In performing such duties 

hereunder, Executive shall comply with the policies and procedures as adopted 

from time to time by the Board, shall give the Company the benefit of his 

special knowledge, skills, contacts and business experience, shall perform his 

duties and carry out his responsibilities hereunder in a diligent manner, shall 

be just and  

 

 



 

 

faithful in the performance of his duties and in carrying out his  

responsibilities and shall devote all of his business time, attention,  

ability and energy exclusively to the performance of his duties and  

responsibilities hereunder; PROVIDED, HOWEVER, that Executive may, with the  

approval of the Board from time to time, serve, or continue to serve, on the  

board of directors of, and hold any other offices or positions in, companies  

or organizations, which, in the Board's judgment, will not present any  

conflict of interest with the Company or any of its affiliates or divisions,  

or adversely affect the performance of Executive's duties pursuant to this  

Agreement.  Executive hereby accepts such employment and agrees to render  

such services. 

 

          1.2  LOCATION.  The principal location for performance of Executive's 

services hereunder shall be at the offices of Beazer Homes USA, Inc. which are 

currently located in Atlanta, Georgia, subject to reasonable travel requirements 

during the course of such performance.  In the event circumstances require a 

change in such location to another city, Executive shall have not less than 

three (3) months advance notice of the effective date of the relocation. 

 

     2.   EMPLOYMENT TERM. 

 

          2.1  TERM.  The term of Executive's employment hereunder (the "Term") 

shall commence effective as of the date hereof and shall end on January 13, 2000 

(the "Initial Term"), unless terminated or extended as provided herein 

(including pursuant to Section 6 of this Agreement); PROVIDED, HOWEVER; that the 

Term shall be extended and this Agreement shall be automatically renewed for 

successive one-year periods unless: (i) this Agreement is terminated as 

otherwise provided herein; or (ii) Executive or the Company provides written 

notice to the other of such party's desire not to extend this Agreement at least 

sixty (60) days prior to the expiration date of the Term of this Agreement 

pursuant to this Section 2.1. 

 

     3.   COMPENSATION AND BENEFITS. 

 

          3.1  CASH COMPENSATION. 

 

               (a)  BASE SALARY.  In consideration of Executive's services 

hereunder the Company shall pay Executive an aggregate base salary at an 

annualized rate, effective as of the date hereof (until adjusted as provided 

below), of $300,000, payable, in each case, in such nearly equal installments as 

may be customary for executive officers employed by the Company (but not less 

frequently than monthly) or as may otherwise be agreed to between the Company 

and Executive, in arrears (the "Base Salary").  The Base Salary for each year 

shall be prorated according to the number of days in such year during which this 

Agreement is in effect.  Commencing October 1, 1998 and on each October 1 

thereafter, the Base Salary may be adjusted (upward or downward) by the 

Compensation Committee of the Board,  
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taking into consideration Executive's performance, general cost of living 

increases, the salaries provided by comparable businesses, the financial 

condition of the Company and other similar matters. 

 

               (b)  BONUSES; STOCK INCENTIVE PLANS.  Executive will be eligible 

to participate in the Company's bonus and stock incentive plans (including, 

without limitation, the Company's 1994 Stock Incentive Plan) at the discretion 

of the Compensation Committee of the Board.  The amount and terms of, and the 

targets, conditions and restrictions applicable to each bonus or other incentive 

award shall be subject to the provisions of any such plan and of the applicable 

award letter duly executed and delivered by the Company. 

 

          3.2  PARTICIPATION IN BENEFIT PLANS.  The payments provided in Section 

3 hereof are in addition to any benefits to which Executive may be, or may 

become, entitled under any benefit plan or program of the Company for which key 

executives are or shall become eligible, including, without limitation, pension, 

401(k), life and disability insurance benefits and/or plans.  Further, Executive 

shall be eligible to receive during the period of his employment under this 

Agreement, all benefits and emoluments for which key executives are eligible 

under every such plan or program to the extent permissible under the general 

terms and provisions of such plans or programs and in accordance with the 

provisions thereof. 

 

          3.3  VACATION.  Executive shall be entitled to twenty (20) working  

days of compensated vacation in each fiscal year, to be taken at times which  

do not unreasonably interfere with the performance of Executive's duties  

hereunder. Any unused vacation time from any fiscal year shall be subject to  

accumulation or forfeiture in accordance with Company policy as in effect  

from time to time. 

 

          3.4  EXPENSES.  The Company will pay or reimburse Executive for all 

reasonable and necessary out-of-pocket expenses incurred by him in the 

performance of his duties under this Agreement.  Executive shall keep detailed 

and accurate records of expenses incurred in connection with the performance of 

his duties hereunder and reimbursement therefor shall be in accordance with 

policies and procedures to be established from time to time by the Board. 

 

     4.   TERMINATION. 

 

          4.1  GENERAL.  In addition to the right of either party to terminate 

this Agreement pursuant to Section 2 hereof, the Company shall have right to 

terminate the employment of Executive as set forth in this Section 4. 

 

          4.2  TERMINATION FOR CAUSE.  In addition to any other remedies which 

the Company may have at law or in equity, the CEO may immediately terminate 

Executive's employment under this Agreement by giving Executive written notice 

of such termination  
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upon or at any time following the occurrence of any of the following events, and 

each such termination shall constitute a termination for "cause": 

 

               (i)  Any act or failure to act (or series or combination thereof) 

                    by Executive done with the intent to harm in any material 

                    respect the interests of the Company or any affiliate 

                    thereof; 

 

               (ii) The commission by Executive of a felony; 

 

              (iii) The perpetration by Executive of a dishonest act or 

                    common law fraud against the Company or any affiliate 

                    thereof; 

 

               (iv) A grossly negligent act or failure to act (or series or 

                    combination thereof) by Executive detrimental in any 

                    material respect to the interests of the Company or any 

                    affiliate thereof; 

 

               (v)  The material breach by Executive of his agreements or 

                    obligations under this Agreement; or 

 

               (vi) The continued refusal to follow the directives of the CEO 

                    which are consistent with Executive's duties and 

                    responsibilities identified in Section 1.1 hereof. 

 

Upon the early termination of Executive's employment under this Agreement by the 

Company for "cause" the Company shall pay to Executive (i) an amount equal to 

Executive's Base Salary accrued through the effective date of termination at the 

rate in effect at the time notice of termination is given, payable at the time 

such payment is due; and (ii) at the time such payments are due, all other 

amounts to which Executive is entitled hereunder (including expense 

reimbursement amounts accrued to the effective date of termination or amounts 

under any benefit plan of the Company, but expressly excluding any bonus or 

other incentive payment (or portion thereof) in respect of the fiscal year in 

which this Agreement is so terminated or any fiscal year of the Company 

thereafter), and, upon payment of such amounts, the Company shall have no 

further obligation to Executive under this Agreement. 

 

          4.3  DISABILITY OF EXECUTIVE.  Subject to applicable law, if Executive 

shall become ill or be injured or otherwise become disabled or incapacitated 

such that, in the opinion of the Board, he cannot fully carry out and perform 

his duties hereunder, and such disability or incapacity shall continue for a 

period of forty-five (45) consecutive days, the Board may, at any time 

thereafter, by giving Executive prior written notice, fully and finally 

terminate his employment under this Agreement.  Termination under this Section 

4.3 shall be effective as of the date provided in such notice, which date shall 

not be fewer than ninety (90) days after such notice is delivered to Executive 

or his representative, and the Company  
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shall pay Executive his Base Salary accrued to the effective date of  

termination at the rate in effect at the time of such notice, payable at the  

time such payment is due.  Upon payment of (i) such accrued Base Salary; and  

(ii) all other amounts to which Executive may be entitled hereunder,  

including, without limitation, (A) subject to the terms of any such bonus or  

incentive award, any bonus or incentive payment to which the Executive would  

have been entitled pursuant to Section 3.1(b) hereof (prorated for the period  

up to the effective date of termination), provided the targets and other  

conditions applicable thereto are met, (B) any expense reimbursement amounts  

accrued to the effective date of termination, and (C) any amounts under any  

other benefit plan of the Company, in any case at the time such payments  

would otherwise have become due and payable in the absence of such  

termination, and the Company shall have no further obligation to Executive  

under this Agreement. 

 

          4.4  DEATH OF EXECUTIVE.  This Agreement shall automatically terminate 

upon the death of Executive.  Upon the early termination of this Agreement as a 

result of death, the Company shall pay Executive's estate: (i) an amount equal 

to Executive's Base Salary accrued through the effective date of termination at 

the rate in effect at the effective date of termination, payable at the time 

such payment is due; and (ii) all other amounts to which Executive is entitled 

hereunder, including, without limitation, (A) subject to the terms of any such 

bonus or incentive award, any bonus or incentive payment to which the Executive 

would have been entitled pursuant to Section 3.1(b) hereof (prorated for the 

period up to the effective date of termination), provided the targets and other 

conditions applicable thereto are met, (B) any expense reimbursement amounts 

accrued to the effective date of termination, and (C) any amounts under any 

other benefit plan of the Company, in each case at the time such payments would 

otherwise have become due any payable in the absence of such termination, and 

the Company shall have no further obligations to Executive under this Agreement. 

 

          4.5  TERMINATION NOT OTHERWISE PROVIDED FOR.  This Section 4.5 governs 

all terminations of Executive's employment hereunder which are not otherwise 

provided for in this Section 4 or Section 6 and expressly contemplates a 

termination of Executive without "cause" and a termination of Executive by the 

Company by reason of retirement.  Except as otherwise provided in Section 4.2, 

4.3, 4.4 or 6, Executive's employment under this Agreement may be terminated by 

giving Executive written notice thereof, effective as of the date provided in 

such notice.  Upon such termination of the employment of Executive, the Company 

shall pay to Executive: (i) an amount equal to Executive's Base Salary payable 

for the remainder of the Term at the time such payments would otherwise have 

become due and payable in the absence of such termination at the rate in effect 

on the date of termination; and (ii) all other amounts to which Executive is 

entitled, including (A) subject to the prior approval of the Compensation 

Committee of the Board of Directors of the Company (which approval shall not be 

unreasonably withheld) and subject to the terms of any such bonus or incentive 

award, any bonus or incentive payment to which the Executive would have been 

entitled pursuant to Section 3.1(b) hereof (prorated for the period up to the 

effective date of  
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termination), provided the targets and other conditions applicable thereto  

are met, (B) any expense reimbursement amounts accrued to the effective date  

of termination, and (C) any amounts under any other benefit plan of the  

Company, in each case at the time such payments would otherwise have become  

due and payable in the absence of such termination, and the Company shall  

have no further obligations to Executive under this Agreement. 

 

          4.6  TERMINATION BY EXECUTIVE.  Executive may, with or without cause, 

terminate his employment under this Agreement by giving the Company at least 

sixty (60) days' prior written notice of such termination (which may be waived 

by the Company), and after the effective date of such termination, the Company 

shall have no further obligation to Executive under this Agreement, including, 

without limitation, no obligation to pay any pro-rata amount of any bonus or 

incentive payment in respect of the period up to the date of termination. 

 

     5.   EMPLOYMENT COVENANTS. 

 

          5.1  COVENANT NOT TO COMPETE.  Executive recognizes and acknowledges 

that the Company is placing its confidence and trust in Executive.  Executive, 

therefore, covenants and agrees that during the Applicable Non-Compete Period 

(as defined below) Executive shall not, either directly or indirectly, without 

the prior written consent of the Board: 

 

               (i)  Engage in or carry on any business or in any way become 

                    associated with any business which is similar to or is in 

                    competition with the Business of the Company (as such term 

                    is used and defined herein).  As used in this Section 5, the 

                    term "Business of the Company" shall include all business 

                    activities in which the Company is now engaged, including 

                    but not limited to, the purchase of land (or options 

                    therefor) for development and the construction of 

                    residential homes for resale to consumers and shall further 

                    include any business in which the Company is engaged at any 

                    time during the Term; 

 

               (ii) Solicit the business of any person or entity, on behalf of 

                    himself or any other person or entity, which is or has been 

                    at any time during the term of this Agreement a customer or 

                    supplier of the Company including, but not limited to, 

                    former or present customers or suppliers with whom Executive 

                    has had personal contact during, or by reason of, his 

                    relationship with the Company; 

 

              (iii) Be or become an employee, agent, consultant, 

                    representative, director or officer of, or be otherwise 

                    in any manner associated with,  
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                    any person, firm, corporation, association or other 

                    entity which is engaged in or is carrying on any 

                    business which is similar to or in competition with the 

                    Business of the Company; 

 

               (iv) Solicit for employment or employ any person employed by the 

                    Company at any time during the twelve (12)-month period 

                    immediately preceding such solicitation or employment; or  

 

               (v)  Be or become a shareholder, joint venturer, owner (in whole 

                    or in part), or partner, or be or become associated with or 

                    have any proprietary or financial interest in or of any 

                    firm, corporation, association or other entity which is 

                    engaged in or is carrying on any business which is similar 

                    to or in competition with the Business of the Company.  

                    Notwithstanding the proceeding sentence, passive equity 

                    investments by Executive of $25,000 or less in any entity or 

                    affiliated group of any entity which is engaged in or is 

                    carrying on any business which is similar to or in 

                    competition with the Business of the Company shall not be 

                    deemed to violate this Section 5.1. 

 

Executive hereby recognizes and acknowledges that the existing Business of the 

Company extends throughout the States of Georgia, Tennessee, South Carolina, 

North Carolina, Texas, California, Arizona, Nevada and Florida and therefore 

agrees that the covenants not to compete contained in this Section 5.1 shall be 

applicable in and throughout such states, as well as throughout such additional 

areas and states in which the Company may be (or has prepared written plans to 

be) doing business as of the date of termination of Executive's employment.  

Executive further warrants and represents that, because of his varied skill and 

abilities, he does not need to compete with the Business of the Company and that 

this Agreement will not prevent him from earning a livelihood and acknowledges 

that the restrictions contained in this Section 5.1 constitute reasonable 

protections for the Company. 

 

          As used in this Section 5.1, "Applicable Non-Compete Period" shall 

mean: (a) unless and until the Executive's employment under this Agreement is 

terminated prior to the scheduled end of the Term, the period beginning on 

January 13, 1998 and ending on the date which is 180 days after the scheduled 

end of the Term (as such Term may be extended from time to time pursuant to  
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Section 2.1 hereof); (b) if the Executive's employment under this Agreement is 

terminated pursuant to Section 4.2, Section 4.3 or Section 4.6 hereof or for any 

other reason (other than as set forth in clause (c) below), the period beginning 

on January 13, 1998 and ending on the date which is 180 days after scheduled end 

of the Term (as such Term may be extended from time to time pursuant to Section 

2.1 hereof); (c) if the Executive's employment under this Agreement is 

terminated without "cause" pursuant to Section 4.5 hereof, the period beginning 

on January 13, 1998  and ending on the date of the scheduled end of the Term (as 

such Term may be extended from time to time pursuant to Section 2.1 hereof); (d) 

if on or prior to the date of the scheduled end of the Term (as such Term may be 

extended from time to time pursuant to Section 2.1 hereof), the Executive 

rejects an offer by the Company to extend this Agreement pursuant to Section 2.1 

hereof on reasonable terms, the period beginning on January 13, 1998 and ending 

on the date which is 180 days after the scheduled end of the Term (as such Term 

may be extended from time to time pursuant to Section 2.1 hereof); and (e) if 

the Company elects not to extend this Agreement pursuant to Section 2.1 hereof, 

the period beginning on January 13, 1998 and ending on the date of the scheduled 

end of the Term (as such Term may be extended from time to time pursuant to 

Section 2.1 hereof). 

 

          5.2  TRADE SECRETS AND CONFIDENTIAL INFORMATION.  Executive recognizes 

and acknowledges that certain information including, without limitation, 

information pertaining to the financial condition of the Company, its systems, 

methods of doing business, agreements with customers or suppliers or other 

aspects of the Business of the Company or which is sufficiently secret to derive 

economic value from not being disclosed ("Confidential Information") may be made 

available or otherwise come into the possession of Executive by reason of his 

employment with the Company.  Accordingly, Executive agrees that he will not 

(either during or after the term of his employment with the Company) disclose 

any Confidential Information to any person, firm, corporation, association or 

other entity for any reason or purpose whatsoever or make use to his personal 

advantage or to the advantage of any third party, of any Confidential 

Information, without the prior written consent of the Board.  Executive shall, 

upon termination of employment, return to the Company all documents, diskettes, 

electronic or digital storage devices or any other items which reflect 

Confidential Information (including copies thereof).  Notwithstanding anything 

heretofore stated in this Section 5.2, Executive's obligations under this 

Section 5.2 shall not, after termination of Executive's employment with the 

Company, apply to information which has become generally available to the public 

without any action or omission of Executive (except that any Confidential 

Information which is disclosed to any third party by an employee or 

representative of the Company who is not authorized to make such disclosure 

shall be deemed to remain confidential and protectable by Executive under this 

Section 5.2). 

 

          5.3  RECORDS.  All files, records, memoranda, documents, diskettes, 

electronic or digital storage devices or any other items regarding former, 

existing or prospective customers of the Company or relating in any manner 

whatsoever to Confidential Information or the Business of the Company 

(collectively, "Records"), whether prepared by Executive or otherwise coming 

into his possession, shall be the exclusive property of the Company.  All 

Records shall be immediately placed in the physical possession of the Company 

upon the termination of Executive's employment with the Company, or at any other 

time specified by the Board.  The retention and use by Executive of duplicates 

in any form of Records is prohibited after the Executive's employment with the 

Company. 
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          5.4  BREACH.  Executive hereby recognizes and acknowledges that 

irreparable injury or damage shall result to the Company in the event of a 

breach or threatened breach by Executive of any of the terms or provisions of 

this Section 5, and Executive therefore agrees that the Company shall be 

entitled to an injunction restraining Executive from engaging in any activity 

constituting such breach or threatened breach.  Nothing contained herein shall 

be construed as prohibiting the Company from pursuing any other remedies 

available to the Company at law or in equity for such breach or threatened 

breach, including but not limited to, the recovery of damages from Executive 

and, if Executive is an employee of the Company, the termination of his 

employment with the Company in accordance with the terms and provisions of this 

Agreement. 

 

          5.5  SURVIVAL.  Notwithstanding the termination of the employment of 

Executive or the termination of this Agreement, the provisions of this Section 5 

shall survive and be binding upon Executive unless a written agreement which 

specifically refers to the termination of the obligations and covenants of this 

Section 5 is executed by the Company. 

 

     6.   CHANGE OF CONTROL. 

 

          6.1  GENERAL.  In the event of a Change of Control (as defined in 

Section 6.3), the provisions of this Section 6 shall govern the employment of 

the Executive with respect to matters covered by this Section 6 and to the 

extent that the provisions of this Section 6 are contrary to or inconsistent 

with any other provisions of this Agreement the provisions of this Section 6 

shall be controlling. 

 

          6.2  CERTAIN DEFINITIONS. 

 

               (a)  The "Change of Control Effective Date" shall mean the first 

date during the Change of Control Period (as defined in Section 6.2(b)) on which 

a Change of Control occurs.  Anything in this Agreement to the contrary 

notwithstanding, if a Change of Control occurs and if the Executive's employment 

with the Company is terminated prior to the date on which the Change of Control 

occurs, and if it is reasonably demonstrated by the Executive that such 

termination of employment (i) was at the request of a third party who has taken 

steps reasonably calculated to effect a Change of Control or (ii) otherwise 

arose in connection with or anticipation of a Change of Control, then for all 

purposes of this Agreement the "Change of Control Effective Date" shall mean the 

date immediately prior to the date of such termination of employment. 

 

               (b)  The "Change of Control Period" shall mean the period 

commencing on the date hereof and ending on the second anniversary of the date 

hereof; provided, however, that commencing on the date one year after the date 

hereof, and on each annual anniversary of such date (such date and each annual 

anniversary thereof shall be hereinafter referred to as the "Renewal Date"), 

unless previously terminated, the Change of Control  
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Period shall be automatically extended so as to terminate two years from such 

Renewal Date, unless at least 60 days prior to the Renewal Date the Company 

shall give notice to the Executive that the Change of Control Period shall not 

be so extended. 

 

          6.3  CHANGE OF CONTROL.  For the purpose hereof, a "Change of Control" 

shall mean: 

 

               (i)  The acquisition by any individual, entity or group (within 

                    the meaning of Section 13(d)(3) or 14(d)(2) of the 

                    Securities Exchange Act of 1934, as amended (the "Exchange 

                    Act")) (a "Person") of beneficial ownership (within the 

                    meaning of Rule 13d-3 promulgated under the Exchange Act) of 

                    20% or more of either (x) the then outstanding shares of 

                    common stock of the Company (the "Outstanding Company Common 

                    Stock") or (y) the combined voting power of the then 

                    outstanding voting securities of the Company entitled to 

                    vote generally in the election of directors (the 

                    "Outstanding Company Voting Securities"); provided, however, 

                    that for purposes of this subsection (i), the following 

                    acquisitions shall not constitute a Change of Control:  

                    (A) any acquisition directly from the Company, (B) any 

                    acquisition by the Company, (C) any acquisition by any 

                    employee benefit plan (or related trust) sponsored or 

                    maintained by the Company or any corporation controlled by 

                    the Company or (D) any acquisition by any corporation 

                    pursuant to a transaction which complies with clauses (A), 

                    (B), and (C) of subsection (iii) of this Section 6.3; or 

 

               (ii) Individuals who, as of the date hereof, constitute the Board 

                    (the "Incumbent Board") cease for any reason to constitute 

                    at least a majority of the Board; provided, however, that 

                    any individual becoming a director subsequent to the date 

                    hereof whose election, or nomination for election by the 

                    Company's shareholders, was approved by a vote of at least a 

                    majority of the directors then comprising the Incumbent 

                    Board shall be considered as though such individual were a 

                    member of the Incumbent Board, but excluding, for this 

                    purpose, any such individual whose initial assumption of 

                    office occurs as a result of an actual or threatened 

                    election contest with respect to the election or removal of 

                    directors or other actual or threatened solicitation of 

                    proxies or consents by or on behalf of a Person other than 

                    the Board; or 

 

              (iii) Consummation of a reorganization, merger or 

                    consolidation or sale or other disposition of all or 

                    substantially all of the assets of the  
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                    Company (a "Business Combination"), in each case, 

                    unless, following such Business Combination, (A) all or 

                    substantially all of the individuals and entities who 

                    were the beneficial owners, respectively, of the 

                    Outstanding Company Common Stock and Outstanding 

                    Company Voting Securities immediately prior to such 

                    Business Combination beneficially own, directly or 

                    indirectly, more than 50% of, respectively, the then 

                    outstanding shares of common stock and the combined 

                    voting power of the then outstanding voting securities 

                    entitled to vote generally in the election of 

                    directors, as the case may be, of the corporation 

                    resulting from such Business Combination (including, 

                    without limitation, a corporation which as a result of 

                    such transaction owns the Company or all or 

                    substantially all of the Company's assets either 

                    directly or through one or more subsidiaries) in 

                    substantially the same proportions as their ownership, 

                    immediately prior to such Business Combination of the 

                    Outstanding Company Common Stock and Outstanding 

                    Company Voting Securities, as the case may be, (B) no 

                    Person (excluding any corporation resulting from such 

                    Business Combination or any employee benefit plan (or 

                    related trust) of the Company or such corporation 

                    resulting from such Business Combination) beneficially 

                    owns, directly or indirectly, 20% or more of, 

                    respectively, the then outstanding shares of common 

                    stock of the corporation resulting from such Business 

                    Combination or the combined voting power of the then 

                    outstanding voting securities of such corporation 

                    except to the extent that such ownership existed prior 

                    to the Business Combination and (C) at least a majority 

                    of the members of the board of directors of the 

                    corporation resulting from such Business Combination 

                    were members of the Incumbent Board at the time of the 

                    execution of the initial agreement, or of the action of 

                    the Board, providing for such Business Combination; or 

 

               (iv) Approval by the shareholders of the Company of a complete 

                    liquidation or dissolution of the Company. 

 

          6.4  EMPLOYMENT PERIOD.  The Company hereby agrees to continue the 

Executive in its employ, and the Executive hereby agrees to remain in the employ 

of the Company subject to the terms and conditions of this Agreement, for the 

period commencing on the Change of Control Effective Date and ending on the 

second anniversary of such date (the "Change of Control Employment Period"). 

 

          6.5  TERMS OF EMPLOYMENT. 
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               (a)  POSITION AND DUTIES.  During the Change of Control 

Employment Period, (i) the Executive's position (including status, offices, 

titles and reporting requirements), authority, duties and responsibilities shall 

be at least commensurate in all material respects with the most significant of 

those held, exercised and assigned at any time during the 120-day period 

immediately preceding the Change of Control Effective Date; and (ii) the 

Executive's services shall be performed at the location where the Executive was 

employed immediately preceding the Change of Control Effective Date or any 

office or location less than 35 miles from such location. 

 

               (b)  DEVOTION OF TIME.  During the Change of Control Employment 

Period, and excluding any periods of vacation and sick leave to which the 

Executive is entitled, the Executive agrees to devote reasonable attention and 

time during normal business hours to the business and affairs of the Company 

and, to the extent necessary to discharge the responsibilities assigned to the 

Executive hereunder, to use the Executive's reasonable best efforts to perform 

faithfully and efficiently such responsibilities.  During the Change of Control 

Employment Period it shall not be a violation of this Agreement for the 

Executive to (A) serve on corporate, civic or charitable boards or committees, 

(B) deliver lectures, fulfill speaking engagements or teach at educational 

institutions and (C) manage personal investments, so long as such activities do 

not significantly interfere with the performance of the Executive's 

responsibilities as an employee of the Company in accordance with this 

Agreement.  It is expressly understood and agreed that to the extent that any 

such activities have been conducted by the Executive prior to the Change of 

Control Effective Date, the continued conduct of such activities (or the conduct 

of activities similar in nature and scope thereto) subsequent to the Change of 

Control Effective Date shall not thereafter be deemed to interfere with the 

performance of the Executive's responsibilities to the Company. 

 

          6.6  COMPENSATION. 

 

               (a)  BASE SALARY.  During the Change of Control Employment 

Period, the Executive shall receive an annual base salary ("Change of Control 

Base Salary"), which shall be paid at a monthly rate, at least equal to twelve 

times the highest monthly base salary paid or payable, including any base salary 

which has been earned but deferred, to the Executive by the Company and its 

affiliated companies in respect of the twelve-month period immediately preceding 

the month in which the Change of Control Effective Date occurs.  During the 

Change of Control Employment Period, the Change of Control Base Salary shall be 

reviewed no more than 12 months after the last salary increase awarded to the 

Executive prior to the Change of Control Effective Date and thereafter at least 

annually.  Any increase in Change of Control Base Salary shall not serve to 

limit or reduce any other obligation to the Executive under this Agreement.  

Change of Control Base Salary shall not be reduced after any such increase and 

the term Change of Control Base Salary as utilized in this Agreement shall refer 

to Change of Control Base Salary as so increased.  As used in this  
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Agreement, the term "affiliated companies" shall include any company controlled 

by, controlling or under common control with the Company. 

 

               (b)  ANNUAL BONUS.  In addition to Change of Control Base Salary, 

the Executive shall be awarded, for each fiscal year ending during the Change of 

Control Employment Period, an annual bonus (the "Change of Control Bonus") in 

cash at least equal to the Executive's highest annual bonus under the Company's 

incentive plans (including, without limitation, the Company's Value Created 

Incentive Plan (the "VCIP")), for the last three full fiscal years prior to the 

Change of Control Effective Date (annualized in the event that the Executive was 

not employed by the Company for the whole of any such fiscal year) (the "Recent 

Annual Bonus"); provided, however, that if (A) the Executive did not receive an 

annual bonus during the last full fiscal year immediately preceding the Change 

of Control Effective Date because the Executive was not employed by the Company 

for the whole of such year or (B)  the Executive was not employed by the Company 

during any part of the last full fiscal year immediately  preceding the Change 

of Control Effective Date, the Change of Control Bonus shall at least equal the 

amount the Executive was to receive under the VCIP based on the Company's budget 

(as such budget was approved by the Board), the calculation of which was 

included as an attachment to the Executive's employment letter at the time the 

Executive commenced employment with the Company.  Each such Change of Control 

Bonus shall be paid no later than the end of the third month of the fiscal year 

next following the fiscal year for which the Change of Control Bonus is awarded, 

unless the Executive shall elect to defer the receipt of such Change of Control 

Bonus. 

 

               (c)  INCENTIVE, SAVINGS AND RETIREMENT PLANS.  During the Change 

of Control Employment Period, the Executive shall be entitled to participate in 

all incentive, savings and retirement plans, practices, policies and programs 

applicable generally to other key executives of the Company and its affiliated 

companies, but in no event shall such plans, practices, policies and programs 

provide the Executive with incentive opportunities (measured with respect to 

both regular and special incentive opportunities, to the extent, if any, that 

such distinction is applicable), savings opportunities and retirement benefit 

opportunities, in each case, less favorable, in the aggregate, than the most 

favorable of those provided by the Company and its affiliated companies for the 

Executive under such plans, practices, policies and programs as in effect at any 

time during the 120-day period immediately preceding the Change of Control 

Effective Date or if more favorable to the Executive, those provided generally 

at any time after the Change of Control Effective Date to other key executives 

of the Company and its affiliated companies. 

 

               (d)  WELFARE BENEFIT PLANS.  During the Change of Control 

Employment Period, the Executive and/or the Executive's family, as the case may 

be, shall be eligible for participation in and shall receive all benefits under 

welfare benefit plans, practices, policies and programs provided by the Company 

and its affiliated companies (including, without limitation, pension, 401(k), 

medical, prescription, dental, disability, employee life, group life,  
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accidental death and travel accident insurance plans and programs) to the extent 

applicable generally to other key executives of the Company and its affiliated 

companies, but in no event shall such plans, practices, policies and programs 

provide the Executive with benefits which are less favorable in the aggregate, 

than the most favorable of such plans, practices, policies and programs in 

effect for the Executive at any time during the 120-day period immediately 

preceding the Change of Control Effective Date or, if more favorable to the 

Executive, those provided generally at any time after the Change of Control 

Effective Date to other key executives of the Company and its affiliated 

companies. 

 

               (e)  EXPENSES.  During the Change of Control Employment Period, 

the Executive shall be entitled to receive prompt reimbursement for all 

reasonable expenses incurred by the Executive in accordance with the most 

favorable policies, practices and procedures of the Company and its affiliated 

companies in effect for the Executive at any time during the 120-day period 

immediately preceding the Change of Control Effective Date or, if more favorable 

to the Executive, as in effect generally at any time thereafter with respect to 

other key executives of the Company and its affiliated companies.  

 

               (f)  FRINGE BENEFITS.  During the Change of Control Employment 

Period, the Executive shall be entitled to fringe benefits, including, without 

limitation, tax and financial planning services, payment of club dues, and, if 

applicable, use of an automobile and payment of related expenses, in accordance 

with the most favorable plans, practices, programs and policies of the Company 

and its affiliated companies in effect for the Executive at any time during the 

120-day period immediately preceding the Change of Control Effective Date or, if 

more favorable to the Executive, as in effect generally at any time thereafter 

with respect to other key executives of the Company and its affiliated 

companies. 

 

               (g)  OFFICE AND SUPPORT STAFF.  During the Change of Control 

Employment Period, the Executive shall be entitled to an office or offices of a 

size and with furnishings and other appointments, and to exclusive personal 

secretarial and other assistance, at least equal to the most favorable of the 

foregoing provided to the Executive by the Company and its affiliated companies 

at any time during the 120-day period immediately preceding the Change of 

Control Effective Date or, if more favorable to the Executive, as provided 

generally at any time thereafter with respect to other key executives of the 

Company and its affiliated companies. 

 

               (h)  VACATION.  During the Change of Control Employment Period, 

the Executive shall be entitled to paid vacation in accordance with the most 

favorable plans, policies, programs and practices provided to the Executive by 

the Company and its affiliated companies at any time during the 120-day period 

immediately preceding the Change of Control Effective Date or, if more favorable 

to the Executive, as provided generally at any time thereafter with respect to 

other key executives of the Company and its affiliated  
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companies, but in no event shall Executive receive less than twenty working days 

of compensated vacation time in each fiscal year. 

 

          6.7  TERMINATION OF EMPLOYMENT. 

 

               (a)  DEATH OR DISABILITY.  The Executive's employment shall 

terminate automatically upon the Executive's death during the Change of Control 

Employment Period.  If the Company determines in good faith that the Disability 

of the Executive has occurred during the Change of Control Employment Period 

(pursuant to the definition of Disability set forth below), it may give to the 

Executive written notice in accordance with Section 8.2 of this Agreement of its 

intention to terminate the Executive's employment.  In such event, the 

Executive's employment with the Company shall terminate effective on the 90th 

day after receipt of such notice by the Executive (the "Disability Effective 

Date"), provided that, within the 90 days after such receipt, the Executive 

shall not have returned to full-time performance of the Executive's duties.  For 

purposes of the Agreement, "Disability" shall mean the absence of the Executive 

from the Executive's duties with the Company on a full-time basis for 180 

consecutive business days as a result of incapacity due to mental or physical 

illness which is determined to be total and permanent by a physician selected by 

the Company or its insurers and acceptable to the Executive or the Executive's 

legal representative. 

 

               (b)  CAUSE.    The Company may terminate the Executive's 

employment during the Change of Control Employment Period for Cause.  For 

purposes of this Agreement, "Cause" shall mean: 

 

               (i)  the willful and continued failure of the Executive to 

                    perform substantially the Executive's duties with the 

                    Company or one of its affiliates (other than any such 

                    failure resulting from incapacity due to physical or mental 

                    illness), after a written demand for substantial performance 

                    is delivered to the Executive by the Board or the Chief 

                    Executive Officer of the Company which specifically 

                    identifies the manner in which the Board or Chief Executive 

                    Officer believes that the Executive has not substantially 

                    performed the Executive's duties, or 

 

               (ii) the willful engaging by the Executive in illegal conduct or 

                    gross misconduct which is materially and demonstrably 

                    injurious to the Company. 

 

For purposes of this provision, no act or failure to act, on the part of the 

Executive, shall be considered "willful" unless it is done, or omitted to be 

done, by the Executive in bad faith or without reasonable belief that the 

Executive's action or omission was in the best interest  
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of the Company.  Any act, or failure to act, based upon authority given pursuant 

to a resolution duly adopted by the Board or upon the instructions of the Chief 

Executive Officer or a senior officer of the Company or based upon the advice of 

counsel for the Company shall be conclusively presumed to be done, or omitted to 

be done, by the Executive in good faith and in the best interests of the 

Company.  The cessation of employment of the Executive shall not be deemed to be 

for Cause unless and until there shall have been delivered to the executive a 

copy of a resolution duly adopted by the affirmative vote of not less that 

three-quarters of the entire membership of the Board at a meeting of the Board 

called and held for such purpose (after reasonable notice is provided  to the 

Executive and the Executive is given an opportunity, together with counsel, to 

be heard before the Board), finding that, in the good faith opinion of the 

Board, the Executive is guilty of the conduct described in subparagraph (i) or 

(ii) above, and specify the particulars thereof in detail. 

 

               (c)  GOOD REASON.  The Executive's employment may be terminated 

by the Executive for Good Reason.  For purposes of this Agreement, "Good Reason" 

shall mean: 

 

               (i)  the assignment to the Executive of any duties inconsistent 

                    in any respect with the Executive's position (including 

                    status, offices, titles and reporting requirements), 

                    authority, duties or responsibilities as contemplated by 

                    Section 6.5(a) of this Agreement, or any other action by the 

                    Company which results in a diminution in such position, 

                    authority, duties or responsibilities, excluding for this 

                    purpose an isolated, insubstantial and inadvertent action 

                    not taken in bad faith and which is remedied by the Company 

                    promptly after receipt of notice thereof given by the 

                    Executive; 

 

               (ii) any failure by the Company to comply with any of the 

                    provisions of Section 6.6 of this Agreement, other than an 

                    isolated, insubstantial and inadvertent failure not 

                    occurring in bad faith and which is remedied by the Company 

                    promptly after receipt of notice thereof given by the 

                    Executive; 

 

              (iii) the Company's requiring the Executive to be based at 

                    any office or location other than as provided in 

                    Section 6.5(a)(ii) hereof or the Company's requiring 

                    the Executive to travel on Company business to a 

                    substantially greater extent than required immediately 

                    prior to the Change of Control Effective Date; 

 

               (iv) any purported termination by the Company of the Executive's 

                    employment otherwise than as expressly permitted by this 

                    Agreement; or  
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               (v)  any failure by the Company to comply with and satisfy 

                    Section 7.3 of this Agreement. 

 

For purposes of this Section 6.7(c), any good faith determination of "Good 

Reason" made by the Executive shall be conclusive.  Anything in this Agreement 

to the contrary notwithstanding, a termination by the Executive for any reason 

during the 30-day period immediately following the first anniversary of the 

Change of Control Effective Date shall be deemed to be a termination for Good 

Reason for all purposes of this Agreement. 

 

               (d)  NOTICE OF TERMINATION.  Any termination by the Company for 

Cause, or by the Executive for Good Reason, shall be communicated by Notice of 

Termination to the other party hereto given in accordance with Section 8.2 of 

the Agreement.  For purposes of this Agreement, a "Notice of Termination" means 

a written notice which (i) indicates the specific termination provision in this 

Agreement relied upon, (ii) to the extent applicable, sets forth in reasonable 

detail the facts and circumstances claimed to provide a basis for termination of 

the Executive's employment under the provision so indicated and (iii) if the 

Date of Termination (as defined below) is other than the date of receipt of such 

notice, specifies the termination date (which date shall be not more than thirty 

days after the giving of such notice).  The failure by the Executive or the 

Company to set forth in the Notice of Termination any fact or circumstance which 

contributes to a showing of Good Reason or Cause shall not waive any right of 

the Executive or the Company, respectively, hereunder or preclude the Executive 

or the Company, respectively, from asserting such fact or circumstance in 

enforcing the Executive's or the Company's rights hereunder. 

 

               (e)  DATE OF TERMINATION.   "Date of Termination" means (i) if 

the Executive's employment is terminated by the Company for Cause, or by the 

Executive for Good Reason, the date of receipt of the Notice of Termination or 

any later date specified therein, as the case may be, (ii) if the Executive's 

employment is terminated by the Company other than for Cause or Disability, the 

Date of Termination shall be the date on which the Company notifies the 

executive of such termination and (iii) if the Executive's employment is 

terminated by reason of death or Disability, the date of Termination shall be 

the date of death of the Executive or the Disability Effective Date, as the case 

may be. 

 

          6.8  OBLIGATIONS OF THE COMPANY UPON TERMINATION. 

 

               (a)  GOOD REASON; OTHER THAN FOR CAUSE, DEATH OR DISABILITY.  If, 

during the Change of Control Employment Period, the Company shall terminate the 

Executive's employment other than for Cause, death or Disability or the 

Executive shall terminate employment for Good Reason: 
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               (i)  the Company shall pay to the Executive in a lump sum in cash 

                    within 30 days after the Date of Termination the aggregate 

                    of the following amounts: 

 

                         (A)  the sum of (1) the Executive's Change of Control 

                              Base Salary through the Date of Termination to the 

                              extent not theretofore paid, (2) the product of 

                              (x) the higher of (I) the Recent Annual Bonus and 

                              (II) the Change of Control Bonus paid or payable, 

                              including any bonus or portion thereof which has 

                              been earned but deferred (and annualized for any 

                              fiscal year consisting of less than twelve full 

                              months or during which the Executive was employed 

                              for less than twelve full months), for the most 

                              recently completed fiscal year during the Change 

                              of Control Employment Period, if any (such higher 

                              amount being referred to as the "Highest Annual 

                              Bonus") and (y) a fraction, the numerator of which 

                              is the number of days in the current fiscal year 

                              through the Date of Termination, and the 

                              denominator of which is 365 and (3) any 

                              compensation previously deferred by the Executive 

                              (together with any accrued interest or earnings 

                              thereon) and any accrued vacation pay, in each 

                              case to the extent not theretofore paid (the sum 

                              of the amounts described in clauses (1), (2), and 

                              (3) shall be hereinafter referred to as the 

                              "Accrued Obligations"); and 

 

                         (B)  an amount equal to the product of (1) 2, and (2) 

                              the sum of (x) the Executive's Change of Control 

                              Base Salary and (y) the Highest Annual Bonus; and  

 

                         (C)  an amount equal to the excess of (1) the actuarial 

                              equivalent of the benefit under the Company's 

                              qualified defined benefit retirement plan (the 

                              "Retirement Plan") (utilizing actuarial 

                              assumptions no less favorable to the Executive 

                              than those in effect under the Company's 

                              Retirement Plan immediately prior to the Change of 

                              Control Effective Date), and any excess or 

                              supplemental retirement plan in which the 

                              Executive participates (together, the "SERP") 

                              which the Executive would receive if the 

                              Executive's employment continued for two years 

                              after the Date of Termination  
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                              assuming for this purpose that all accrued 

                              benefits are fully vested, and, assuming that the 

                              Executive's compensation in each of the two years 

                              is that required by Section 6.6(a) and Section 

                              6.6(b), over (2) the actuarial equivalent of the 

                              Executive's actual benefit (paid or payable), if 

                              any, under the Retirement Plan and the SERP as of 

                              the Date of Termination; 

 

               (ii) for two years after the Executive's Date of Termination, or 

                    such longer period as may be provided by the terms of the 

                    appropriate plan, program, practice or policy, the Company 

                    shall continue benefits to the Executive and/or the 

                    Executive's family at least equal to those which would have 

                    been provided to them in accordance with the plans, 

                    programs, practices and policies described in Section 6.6(d) 

                    of this Agreement if the Executive's employment had not been 

                    terminated or, if more favorable to the Executive, as in 

                    effect generally at any time thereafter with respect to 

                    other key executives of the Company and its affiliated 

                    companies and their families, provided, however, that if the 

                    Executive becomes re-employed with another employer and is 

                    eligible to receive medical or other welfare benefits under 

                    another employer-provided plan, the medical and other 

                    welfare benefits described herein shall be secondary to 

                    those provided under such other plan during such applicable 

                    period of eligibility.  For purposes of determining 

                    eligibility (but not the time of commencement of benefits) 

                    of the Executive for retiree benefits pursuant to such 

                    plans, practices, programs and policies, the Executive shall 

                    be considered to have remained employed until two years 

                    after the Date of Termination and to have retired on the 

                    last day of such period; 

 

              (iii) the Company shall, at its sole expense as incurred, 

                    provide the Executive with outplacement services the 

                    scope and provider of which shall be selected by the 

                    Executive in his sole discretion; and 

 

               (iv) to the extent not theretofore paid or provided, the Company 

                    shall timely pay or provide to the Executive any other 

                    amounts or benefits required to be paid or provided or which 

                    the Executive is eligible to receive under any plan, 

                    program, policy or practice or contract or agreement of the 

                    Company and its affiliated companies and any reimbursement 

                    amounts required to be paid to Executive by the Company and 

                    its affiliated companies (such other amounts and benefits 

                    shall be hereinafter referred to as the "Other Benefits"). 
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               (b)  DEATH.  If the Executive's employment is terminated by 

reason of the Executive's death during the Change of Control Employment Period, 

this Agreement shall terminate without further obligations to the Executive's 

legal representatives under this Agreement, other than for payment of Accrued 

Obligations and the timely payment or provision of Other Benefits.  Accrued 

Obligations shall be paid to the Executive's estate or beneficiary, as 

applicable, in a lump sum in cash within 30 days of the Date of Termination.  

With respect to the provision of Other Benefits, the term Other Benefits as 

utilized in this Section 6.8(b) shall include, without limitation, and the 

Executive's estate and/or beneficiaries shall be entitled to receive, benefits 

at least equal to the most favorable benefits provided by the Company and 

affiliated companies to the estates and beneficiaries of key executives of the 

Company and affiliated companies under such plans, programs, practices and 

policies relating to death benefits, if any, as in effect with respect to other 

key executives and their beneficiaries at any time during the 120-day period 

immediately preceding the Change of Control Effective Date or, if more favorable 

to the Executive's estate and/or the Executive's beneficiaries, as in effect on 

the date of the Executive's death with respect to other key executives of the 

Company and its affiliated companies and their beneficiaries. 

 

               (c)  DISABILITY.  If the Executive's employment is terminated by 

reason of the Executive's Disability during the Change of Control Employment 

Period, this Agreement shall terminate without further obligations to the 

Executive, other than for payment of Accrued Obligations and the timely payment 

or provision of Other Benefits.  Accrued Obligations shall be paid to the 

Executive in a lump sum in cash within 30 days of the Date of Termination.  With 

respect to the provision of Other Benefits, the term Other Benefits as utilized 

in this Section 6.8(c) shall include, without limitation, and the Executive 

shall be entitled after the Disability Effective Date to receive, disability and 

other benefits at least equal to the most favorable of those generally provided 

by the Company and its affiliated companies to disabled executives and/or their 

families in accordance with such plans, programs, practices and policies 

relating to disability, if any, as in effect generally with respect to other key 

executives and their families at any time during the 120-day period immediately 

preceding the Change of Control Effective Date or, if more favorable to the 

Executive and/or the Executive's family, as in effect at any time thereafter 

generally with respect to other key executives of the Company and its affiliated 

companies and their families. 

 

               (d)  CAUSE; OTHER THAN FOR GOOD REASON.  If the Executive's 

employment shall be terminated for Cause during the Change of Control Employment 

Period, this Agreement shall terminate without further obligations to the 

Executive other than the obligation to pay to the Executive (x) his Change of 

Control Base Salary through the Date of Termination, (y) the amount of any 

compensation previously deferred by the Executive, and (z) Other Benefits, in 

each case to the extent theretofore unpaid.  If the Executive voluntarily 

terminates employment during the Change of Control Employment Period, excluding 

a  
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termination for Good Reason, this Agreement shall terminate without further 

obligations to the Executive, other than for Accrued Obligations and the timely 

payment or provision of Other Benefits.  In such case, all Accrued Obligations 

shall be paid to the Executive in a lump sum in cash within 30 days of the Date 

of Termination. 

 

          6.9  NON-EXCLUSIVITY OF RIGHTS.  Nothing in this Agreement shall 

prevent or limit the Executive's continuing or future participation in any plan, 

program, policy or practice provided by the Company or any of its affiliated 

companies and for which the Executive may qualify, nor shall anything herein 

limit or otherwise affect such rights as the Executive may have under any 

contract or agreement with the Company or any of its affiliated companies.  

Amounts which are vested benefits or which the Executive is otherwise entitled 

to receive under any plan, policy, practice or program of or any contract or 

agreement with the Company or any of its affiliated companies at or subsequent 

to the Date of Termination shall be payable in accordance with any such plan, 

policy, practice or program or contract or agreement except as explicitly 

modified by this Agreement. 

 

          6.10 FULL SETTLEMENT.  The Company's obligation to make the payments 

provided for in this Agreement and otherwise to perform its obligations 

hereunder shall not be affected by any set-off, counterclaim, recoupment, 

defense or other claim, right or action which the Company may have against the 

Executive or others.  In no event shall the Executive be obligated to seek other 

employment or take any other action by way of mitigation of the amounts payable 

to the Executive under any of the provisions of this Agreement and such amounts 

shall not be reduced whether or not the Executive obtains other employment.  The 

Company agrees to pay as incurred, to the full extent permitted by law, all 

legal fees and expenses which the Executive may reasonably incur as a result of 

any contest by the Company, provided that the Executive prevails in at least one 

material issue, the Executive or others of the validity or enforceability of, or 

liability under, any provision of this Agreement or any guarantee of performance 

thereof (including as a result of any contest by the Executive about the amount 

of any payment pursuant to this Agreement), plus in each case interest on any 

delayed payment at the applicable Federal rate provided for in Section 

7872(f)(2)(A) of the Internal Revenue Code of 1986, as amended (the "Code"). 

 

          6.11 CERTAIN ADDITIONAL PAYMENTS BY THE COMPANY 

 

               (a)  Anything in this Agreement to the contrary notwithstanding 

and except as set forth below, in the event it shall be determined that any 

payment or distribution by the Company to or for the benefit of the Executive 

(whether paid or payable or distributed or distributable pursuant to the terms 

of this Agreement or otherwise, but determined without regard to any additional 

payments required under this Section 6.11) (a "Payment") would be subject to the 

excise tax imposed by Section 4999 of the Code or any interest or penalties are 

incurred by the Executive with respect to such excise tax (such excise tax, 

together with any such interest and penalties, are hereinafter collectively 

referred to as the "Excise Tax"), then  
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the Executive shall be entitled to receive an additional payment (a "Gross-Up 

Payment") in an amount such that after payment by the Executive of all taxes 

(including any interest or penalties imposed with respect to such taxes), 

including, without limitation, any income taxes (and any interest or penalties 

imposed with respect thereto) and Excise Tax imposed upon the Gross-Up Payment, 

the Executive retains an amount of the Gross-Up Payment equal to the Excise Tax 

imposed upon the Payments.  Notwithstanding the foregoing provisions of this 

Section 6.11(a), if it shall be determined that the Executive is entitled to a 

Gross-Up Payment, but that the Payments do not exceed 110% of the greatest 

amount (the "Reduced Amount") that could be paid to the Executive such that the 

receipt of Payments would not give rise to any Excise Tax, then no Gross-Up 

Payment shall be made to the Executive and the Payments, in the aggregate, shall 

be reduced to the Reduced Amount. 

 

               (b)  Subject to the provisions of Section 6.11(c), all 

determinations required to be made under this Section 6.11, including whether 

and when a Gross-Up Payment is required and the amount of such Gross-Up Payment 

and the assumptions to be utilized in arriving at such determination, shall be 

made by Deloitte & Touche LLP or such other certified public accounting firm as 

may be designated by the Executive (the "Accounting Firm") which shall provide 

detailed supporting calculations both to the Company and the Executive within 15 

business days of the receipt of notice from the Executive that there has been a 

Payment, or such earlier time as is requested by the Company.  In the event that 

the Accounting Firm is serving as accountant or auditor for the individual, 

entity or group effecting the Change of Control, the Executive shall appoint 

another nationally-recognized accounting firm to make the determinations 

required hereunder (which accounting firm shall then be referred to as the 

Accounting Firm hereunder).  All fees and expenses of the Accounting Firm shall 

be borne solely by the Company.  Any Gross-Up Payment, as determined pursuant to 

this Section 6.11, shall be paid by the Company to the Executive within five 

days of the receipt of the Accounting Firm's determination.  Any determination 

by the Accounting Firm shall be binding upon the Company and the Executive.  As 

a result of the uncertainty in the application of Section 4999 of the Code at 

the time of the initial determination by the Accounting Firm hereunder, it is 

possible that Gross-Up Payments which will not have been made by the Company 

should have been made ("Underpayment"), consistent with the calculations 

required to be made hereunder.  In the event that the Company exhausts its 

remedies pursuant to Section 6.11(c) and the Executive thereafter is required to 

make a payment of any Excise Tax, the Accounting Firm shall determine the amount 

of the Underpayment that has occurred and any such Underpayment shall be 

promptly paid by the Company to or for the benefit of the Executive. 

 

               (c)  The Executive shall notify the Company in writing of any 

claim by the Internal Revenue Service that, if successful, would require the 

payment by the Company of the Gross-Up Payment.  Such notification shall be 

given as soon as practicable but no later than ten business days after the 

Executive is informed in writing of such claim and shall  
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apprise the Company of the nature of such claim and the date on which such claim 

is requested to be paid.  The Executive shall not pay such claim prior to the 

expiration of the 30-day period following the date on which it gives such notice 

to the Company (or such shorter period ending on the date that any payment of 

taxes with respect to such claim is due).  If the Company notifies the Executive 

in writing prior to the expiration of such period that it desires to contest 

such claim, the Executive shall: 

 

               (i)  give the Company any information reasonably requested by the 

                    Company relating to such claim, 

 

               (ii) take such action in connection with contesting such claim as 

                    the Company shall reasonably request in writing from time to 

                    time, including, without limitation, accepting legal 

                    representation with respect to such claim by an attorney 

                    reasonably selected by the Company, 

 

              (iii) cooperate with the Company in good faith in order 

                    effectively to contest such claim, and 

 

               (iv) permit the Company to participate in any proceedings 

                    relating to such claim; 

 

provided, however, that the Company shall bear and pay directly all costs and 

expenses (including additional interest and penalties) incurred in connection 

with such contest and shall indemnify and hold the Executive harmless, on an 

after-tax basis, for any Excise Tax or income tax (including interest and 

penalties with respect thereto) imposed as a result of such representation and 

payment of costs and expenses.  Without limitation on the foregoing provisions 

of this Section 6.11(c), the Company shall control all proceedings taken in 

connection with such contest and, at its sole option, may pursue or forgo any 

and all administrative appeals, proceedings, hearings and conferences with the 

taxing authority in respect of such claim and may, at its sole option, either 

direct the Executive to pay the tax claimed and sue for a refund or contest the 

claim in any permissible manner, and the Executive agrees to prosecute such 

contest to a determination before any administrative tribunal, in a court of 

initial jurisdiction and in one or more appellate courts, as the Company shall 

determine; provided, however, that if the Company directs the Executive to pay 

such claim and sue for a refund, the Company shall advance the amount of such 

payment to the Executive, on an interest-free basis and shall indemnify and hold 

the Executive harmless, on an after-tax basis, from any Excise tax or income tax 

(including interest or penalties with respect thereto) imposed with respect to 

such advance or with respect to any imputed income with respect to such advance; 

and further provided that any extension of the statute of limitations relating 

to payment of taxes for the taxable year of the Executive with respect to which 

such contested amount is claimed to be due is limited solely to such contested 

amount.   
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Furthermore, the Company's control of the contest shall be limited to issues 

with respect to which a Gross-Up Payment would be payable hereunder and the 

Executive shall be entitled to settle or contest, as the case may be, any other 

issue raised by the Internal Revenue Service or any other taxing authority. 

 

               (d)  If, after the receipt by the Executive of an amount advanced 

by the Company pursuant to Section 6.11(c), the Executive becomes entitled to 

receive any refund with respect to such claim, the Executive shall (subject to 

the Company's complying with the requirements of Section 6.11(c)) promptly pay 

to the Company the amount of such refund (together with any interest paid or 

credited thereon after taxes applicable thereto).  If, after the receipt by the 

Executive of an amount advanced by the Company pursuant to Section 6.11(c), a 

determination is made that the Executive shall not be entitled to any refund 

with respect to such claim and the Company does not notify the Executive in 

writing of its intent to contest such denial of refund prior to the expiration 

of 30 days after such determination, then such advance shall be forgiven and 

shall not be required to be repaid and the amount of such advance shall offset, 

to the extent thereof, the amount of Gross-Up Payment required to be paid. 

 

     7.   SUCCESSORS; ASSIGNS. 

 

          7.1  This Agreement is personal to the Executive and without the prior 

written consent of the Company shall not be assignable by the Executive 

otherwise than by will or the laws of descent and distribution.  This Agreement 

shall inure to the benefit of and be enforceable by the Executive's legal 

representatives. 

 

          7.2  The Company shall have the right to assign this Agreement and to 

delegate all of its rights, duties and obligations hereunder to any entity which 

controls the Company, which the Company controls or which may be the result of 

the merger, consolidation, acquisition or reorganization of the Company and 

another entity.  This Agreement shall inure to the benefit of and be binding 

upon the Company and its successors and assigns. 

 

          7.3  The Company will require any successor (whether direct or 

indirect, by purchase, merger, consolidation or otherwise) to all or 

substantially all of the business and/or assets of the Company to assume 

expressly and agree to perform this Agreement in the same manner and to the same 

extent that the Company would be required to perform it if no such succession 

had taken place.  As used in this Agreement, "Company" shall mean the Company as 

hereinbefore defined and any successor to its business and/or assets as 

aforesaid which assumes and agrees to perform this Agreement by operation of 

law, or otherwise. 

 

     8.   MISCELLANEOUS. 
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          8.1  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 

WITH THE LAWS OF THE STATE OF DELAWARE, WITHOUT REGARD TO THE CONFLICTS OF LAWS 

PRINCIPLES THEREOF. 

 

          8.2  Any notices to be given hereunder by either party to the other  

may be effected by personal delivery in writing, via facsimile transmission  

or by mail, registered or certified, postage prepaid with return receipt  

requested. Notices shall be addressed to the parties as follows: 

 

          If to the Company:       Beazer Homes USA, Inc. 

                                   5775 Peachtree Dunwoody Road 

                                   Suite C-550 

                                   Atlanta, Georgia 30342 

                                   Attn:  President 

                                   Facsimile:  404-250-3428 

 

          If to the Executive:     Michael H. Furlow 

                                   220 Sheridan Point Lane 

                                   Atlanta, GA 30342 

 

Any party may change his or its address by written notice in accordance with 

this Section 8.2.  Notices delivered personally shall be deemed communicated as 

of actual receipt; notices sent via facsimile transmission shall be deemed 

communicated as of receipt by the sender of written confirmation of transmission 

thereof; mailed notices shall be deemed communicated as of three (3) days after 

proper mailing. 

 

          8.3  This Agreement supersedes any and all other prior or 

contemporaneous agreements, either oral or in writing, between the parties 

hereto with respect to the subject matter hereof and this Agreement contains all 

of the covenants and agreements between the parties with respect to employment 

of Executive by the Company. 

 

          8.4  The failure of the Executive or the Company to insist upon strict 

compliance with any provision of this Agreement or the failure to assert any 

right the Executive or the Company may have hereunder shall not be deemed to be 

a waiver of such provision or right or any other provision or right of this 

Agreement. 

 

          8.5  Except as otherwise provided in Section 8.6 hereof, no amendment 

or modification of this Agreement shall be deemed effective unless and until 

executed in writing by each party hereto. 

 

          8.6  All agreements and covenants contained herein are severable and 

in the event any of them shall be held to be invalid by any competent court, 

this Agreement shall  
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be interpreted as if such invalid agreements or covenants were not contained 

herein.  Should any court or other legally constituted authority determine that 

for any such agreement or covenant to be effective that it must be modified to 

limit its duration or scope, the parties hereto shall consider such agreement or 

covenant to be amended or modified with respect to duration and/or scope so as 

to comply with the orders of any such court or other legally constituted 

authority, and as to all other portions of such agreement or covenants they 

shall remain in full force and effect as originally written. 

 

          8.7  All headings set forth in this Agreement are intended for 

convenience only and shall not control or affect the meaning, construction or 

effect of this Agreement or of any of the provisions hereof. 

 

          8.8  All controversies which may arise between the parties hereto 

including, but not limited to, those arising out of or related to this Agreement 

shall be determined by binding arbitration applying the laws of the State of 

Delaware as set forth in Section 8.1 hereof.  Any arbitration pursuant to this 

Agreement shall be conducted in New York City before the American Arbitration 

Association in accordance with its arbitration rules.  The arbitration shall be 

final and binding upon all the parties (so long as the award was not produced by 

corruption, fraud or undue means) and the arbitrator's award shall not be 

required to include factual findings or legal reasoning.  Nothing in this 

Section 8.8 will prevent either party from resorting to judicial proceedings if 

interim injunctive relief under the laws of the State of New York from a court 

is necessary to prevent serious and irreparable injury to one of the parties. 

 

          8.9  This Agreement may be executed via facsimile transmission 

signature and in counterparts, each of which shall be deemed to be an original 

but all of which together will constitute one and the same instrument. 

 

          8.10 All matters to be determined by the Board pursuant to the terms 

of this Agreement shall be determined by the members of the Board or any duly 

authorized committee thereof. 

 

          8.11 The Company may withhold from any amounts payable under this 

Agreement such federal, state, local or foreign taxes as shall be required to be 

withheld pursuant to any applicable law or regulation. 

 

 

                               [signature page follows] 
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     IN WITNESS WHEREOF, the parties hereto have executed this Employment 

Agreement as of this 13th day of January, 1998. 

 

 

 

                              ___________________________________ 

                                         MICHAEL H. FURLOW 

 

 

                              BEAZER HOMES USA, INC. 

 

 

 

                              By:________________________________ 
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                                                                   EXHIBIT 10.18 

 

 

                                 EMPLOYMENT AGREEMENT 

 

 

          AGREEMENT by and between Beazer Homes USA, Inc., a Delaware 

corporation (the "Company") and Cory Boydston (the "Executive"), dated as of the 

21st day of January, 1998. 

 

          The Board of Directors of the Company (the "Board"), has determined 

that it is in the best interests of the Company and its shareholders to assure 

that the Company will have the continued dedication of the Executive, 

notwithstanding the possibility, threat or occurrence of a Change of Control (as 

defined below) of the Company.  The Board believes it is imperative to diminish 

the inevitable distraction of the Executive by virtue of the personal 

uncertainties and risks created by a pending or threatened Change of Control and 

to encourage the Executive's full attention and dedication to the Company 

currently and in the event of any threatened or pending Change of Control, and 

to provide the Executive with compensation and benefits arrangements upon a 

Change of Control which ensure that the compensation and benefits expectations 

of the Executive will be satisfied and which are competitive with those of other 

corporations.  Therefore, in order to accomplish these objectives, the Board has 

caused the Company to enter into this Agreement. 

 

          NOW, THEREFORE, IT IS HEREBY AGREED AS FOLLOWS: 

 

 

     1.   CERTAIN DEFINITIONS. 

 

               (a)  The "Change of Control Effective Date" shall mean the first 

date during the Change of Control Period (as defined in Section 1(b)) on which a 

Change of Control (as defined in Section 2) occurs.  Anything in this Agreement 

to the contrary notwithstanding, if a Change of Control occurs and if the 

Executive's employment with the Company is terminated prior to the date on which 

the Change of Control occurs, and if it is reasonably demonstrated by the 

Executive that such termination of employment (i) was at the request of a third 

party who has taken steps reasonably calculated to effect a Change of Control or 

(ii) otherwise arose in connection with or anticipation of a Change of Control, 

then for all purposes of this Agreement the "Change of Control Effective Date" 

shall mean the date immediately prior to the date of such termination of 

employment. 

 

               (b)  The "Change of Control Period" shall mean the period 

commencing on the date hereof and ending on the second anniversary of the date 

hereof; provided, however, that commencing on the date one year after the date 

hereof, and on each annual anniversary of such date (such date and each annual 

anniversary thereof shall be hereinafter  

 



 

 

referred to as the "Renewal Date"), unless previously terminated, the Change of 

Control Period shall be automatically extended so as to terminate two years from 

such Renewal Date, unless at least 60 days prior to the Renewal Date the Company 

shall give notice to the Executive that the Change of Control Period shall not 

be so extended. 

 

     2.   CHANGE OF CONTROL.  For the purpose hereof, a "Change of Control" 

          shall mean: 

 

               (a)  The acquisition by any individual, entity or group (within 

the meaning of Section 13(d)(3) or 14(d)(2) of the Securities Exchange Act of 

1934, as amended (the "Exchange Act")) (a "Person") of beneficial ownership 

(within the meaning of Rule 13d-3 promulgated under the Exchange Act) of 20% or 

more of either (i) the then outstanding shares of common stock of the Company 

(the "Outstanding Company Common Stock") or (ii) the combined voting power of 

the then outstanding voting securities of the Company entitled to vote generally 

in the election of directors (the "Outstanding Company Voting Securities"); 

provided, however, that for purposes of this subsection (a), the following 

acquisitions shall not constitute a Change of Control:  (i) any acquisition 

directly from the Company, (ii) any acquisition by the Company, (iii) any 

acquisition by any employee benefit plan (or related trust) sponsored or 

maintained by the Company or any corporation controlled by the Company or (iv) 

any acquisition by any corporation pursuant to a transaction which complies with 

clauses (i), (ii), and (iii) of subsection (c) of this Section 2; or 

 

               (b)  Individuals who, as of the date hereof, constitute the Board 

(the "Incumbent Board") cease for any reason to constitute at least a majority 

of the Board; provided, however, that any individual becoming a director 

subsequent to the date hereof whose election, or nomination for election by the 

Company's shareholders, was approved by a vote of at least a majority of the 

directors then comprising the Incumbent Board shall be considered as though such 

individual were a member of the Incumbent Board, but excluding, for this 

purpose, any such individual whose initial assumption of office occurs as a 

result of an actual or threatened election contest with respect to the election 

or removal of directors or other actual or threatened solicitation of proxies or 

consents by or on behalf of a Person other than the Board; or 

 

               (c)  Consummation of a reorganization, merger or consolidation or 

sale or other disposition of all or substantially all of the assets of the 

Company (a "Business Combination"), in each case, unless, following such 

Business Combination, (i) all or substantially all of the individuals and 

entities who were the beneficial owners, respectively, of the Outstanding 

Company Common Stock and Outstanding Company Voting Securities immediately prior 

to such Business Combination beneficially own, directly or indirectly, more than 

50% of, respectively, the then outstanding shares of common stock and the 

combined voting power of the then outstanding voting securities entitled to vote 

generally in the election of directors, as the case may be, of the corporation 

resulting from such  
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Business Combination (including, without limitation, a corporation which as a 

result of such transaction owns the Company or all or substantially all of the 

Company's assets either directly or through one or more subsidiaries) in 

substantially the same proportions as their ownership, immediately prior to such 

Business Combination of the Outstanding Company Common Stock and Outstanding 

Company Voting Securities, as the case may be, (ii) no Person (excluding any 

corporation resulting from such Business Combination or any employee benefit 

plan (or related trust) of the Company or such corporation resulting from such 

Business Combination) beneficially owns, directly or indirectly, 20% or more of, 

respectively, the then outstanding shares of common stock of the corporation 

resulting from such Business Combination or the combined voting power of the 

then outstanding voting securities of such corporation except to the extent that 

such ownership existed prior to the Business Combination and (iii) at least a 

majority of the members of the board of directors of the corporation resulting 

from such Business Combination were members of the Incumbent Board at the time 

of the execution of the initial agreement, or of the action of the Board, 

providing for such Business Combination; or 

 

               (d)  Approval by the shareholders of the Company of a complete 

liquidation or dissolution of the Company. 

 

     3.   EMPLOYMENT PERIOD.  The Company hereby agrees to continue the 

Executive in its employ, and the Executive hereby agrees to remain in the employ 

of the Company subject to the terms and conditions of this Agreement, for the 

period commencing on the Change of Control Effective Date and ending on the last 

day of the eighteenth month following such date (the "Change of Control 

Employment Period"). 

 

     4.   TERMS OF EMPLOYMENT. 

 

               (a)  POSITION AND DUTIES.   

 

               (i)  During the Change of Control Employment Period, (A) the 

Executive's position (including status, offices, titles and reporting 

requirements), authority, duties and responsibilities shall be at least 

commensurate in all material respects with the most significant of those held, 

exercised and assigned at any time during the 120-day period immediately 

preceding the Change of Control Effective Date; and (B) the Executive's services 

shall be performed at the location where the Executive was employed immediately 

preceding the Change of Control Effective Date or any office or location less 

than 35 miles from such location. 

 

               (ii) During the Change of Control Employment Period, and 

excluding any periods of vacation and sick leave to which the Executive is 

entitled, the Executive agrees to devote reasonable attention and time during 

normal business hours to the business and affairs of the Company and, to the 

extent necessary to discharge the responsibilities  
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assigned to the Executive hereunder, to use the Executive's reasonable best 

efforts to perform faithfully and efficiently such responsibilities.  During the 

Change of Control Employment Period it shall not be a violation of this 

Agreement for the Executive to (A) serve on corporate, civic or charitable 

boards or committees, (B) deliver lectures, fulfill speaking engagements or 

teach at educational institutions and (C) manage personal investments, so long 

as such activities do not significantly interfere with the performance of the 

Executive's responsibilities as an employee of the Company in accordance with 

this Agreement.  It is expressly understood and agreed that to the extent that 

any such activities have been conducted by the Executive prior to the Change of 

Control Effective Date, the continued conduct of such activities (or the conduct 

of activities similar in nature and scope thereto) subsequent to the Change of 

Control Effective Date shall not thereafter be deemed to interfere with the 

performance of the Executive's responsibilities to the Company. 

 

               (b)  COMPENSATION. 

                                  

               (i)  BASE SALARY.  During the Change of Control Employment 

Period, the Executive shall receive an annual base salary ("Change of Control 

Base Salary"), which shall be paid at a monthly rate, at least equal to twelve 

times the highest monthly base salary paid or payable, including any base salary 

which has been earned but deferred, to the Executive by the Company and its 

affiliated companies in respect of the twelve-month period immediately preceding 

the month in which the Change of Control Effective Date occurs.  During the 

Change of Control Employment Period, the Change of Control Base Salary shall be 

reviewed no more than 12 months after the last salary increase awarded to the 

Executive prior to the Change of Control Effective Date and thereafter at least 

annually.  Any increase in Change of Control Base Salary shall not serve to 

limit or reduce any other obligation to the Executive under this Agreement.  

Change of Control Base Salary shall not be reduced after any such increase and 

the term Change of Control Base Salary as utilized in this Agreement shall refer 

to Change of Control Base Salary as so increased.  As used in this Agreement, 

the term "affiliated companies" shall include any company controlled by, 

controlling or under common control with the Company. 

 

               (ii) ANNUAL BONUS.  In addition to Change of Control Base Salary, 

the Executive shall be awarded, for each fiscal year ending during the Change of 

Control Employment Period, an annual bonus (the "Change of Control Bonus") in 

cash at least equal to the Executive's highest annual bonus under the Company's 

incentive plans (including, without limitation, the Company's Value Created 

Incentive Plan (the "VCIP")), for the last three full fiscal years prior to the 

Change of Control Effective Date (annualized in the event that the Executive was 

not employed by the Company for the whole of any such fiscal year) (the "Recent 

Annual Bonus"); provided, however, that if (A) the Executive did not receive an 

annual bonus during the last full fiscal year immediately preceding the Change 

of Control Effective Date because the Executive was not employed by the Company 

for the whole of such year or (B)  the Executive was not employed by the Company 

during any part of the last  
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full fiscal year immediately  preceding the Change of Control Effective Date, 

the Change of Control Bonus shall at least equal the amount the Executive was to 

receive under the VCIP based on the Company's budget (as such budget was 

approved by the Board), the calculation of which was included as an attachment 

to the Executive's employment letter at the time the Executive commenced 

employment with the Company.  Each such Change of Control Bonus shall be paid no 

later than the end of the third month of the fiscal year next following the 

fiscal year for which the Change of Control Bonus is awarded, unless the 

Executive shall elect to defer the receipt of such Change of Control Bonus. 

 

               (iii)   INCENTIVE, SAVINGS AND RETIREMENT PLANS.  During the  

Change of Control Employment Period, the Executive shall be entitled to  

participate in all incentive, savings and retirement plans, practices,  

policies and programs applicable generally to other peer executives of the  

Company and its affiliated companies, but in no event shall such plans,  

practices, policies and programs provide the Executive with incentive  

opportunities (measured with respect to both regular and special incentive  

opportunities, to the extent, if any, that such distinction is applicable),  

savings opportunities and retirement benefit opportunities, in each case,  

less favorable, in the aggregate, than the most favorable of those provided  

by the Company and its affiliated companies for the Executive under such  

plans, practices, policies and programs as in effect at any time during the  

120-day period immediately preceding the Change of Control Effective Date or  

if more favorable to the Executive, those provided generally at any time  

after the Change of Control Effective Date to other peer executives of the  

Company and its affiliated companies. 

 

               (iv) WELFARE BENEFIT PLANS.  During the Change of Control 

Employment Period, the Executive and/or the Executive's family, as the case may 

be, shall be eligible for participation in and shall receive all benefits under 

welfare benefit plans, practices, policies and programs provided by the Company 

and its affiliated companies (including, without limitation, medical, 

prescription, dental, disability, employee life, group life, accidental death 

and travel accident insurance plans and programs) to the extent applicable 

generally to other peer executives of the Company and its affiliated companies, 

but in no event shall such plans, practices, policies and programs provide the 

Executive with benefits which are less favorable in the aggregate, than the most 

favorable of such plans, practices, policies and programs in effect for the 

Executive at any time during the 120-day period immediately preceding the Change 

of Control Effective Date or, if more favorable to the Executive, those provided 

generally at any time after the Change of Control Effective Date to other peer 

executives of the Company and its affiliated companies. 

 

               (v)  EXPENSES.  During the Change of Control Employment Period, 

the Executive shall be entitled to receive prompt reimbursement for all 

reasonable expenses incurred by the Executive in accordance with the most 

favorable policies, practices and procedures of the Company and its affiliated 

companies in effect for the Executive at any time during the 120-day period 

immediately preceding the Change of Control Effective Date 
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or, if more favorable to the Executive, as in effect generally at any time  

thereafter with respect to other peer executives of the Company and its  

affiliated companies.  

 

               (vi) FRINGE BENEFITS.  During the Change of Control Employment 

Period, the Executive shall be entitled to fringe benefits, including, without 

limitation, tax and financial planning services, payment of club dues, and, if 

applicable, use of an automobile and payment of related expenses, in accordance 

with the most favorable plans, practices, programs and policies of the Company 

and its affiliated companies in effect for the Executive at any time during the 

120-day period immediately preceding the Change of Control Effective Date or, if 

more favorable to the Executive, as in effect generally at any time thereafter 

with respect to other peer executives of the Company and its affiliated 

companies. 

 

               (vii)   OFFICE AND SUPPORT STAFF.  During the Change of Control 

Employment Period, the Executive shall be entitled to an office or offices of a 

size and with furnishings and other appointments, and to exclusive personal 

secretarial and other assistance, at least equal to the most favorable of the 

foregoing provided to the Executive by the Company and its affiliated companies 

at any time during the 120-day period immediately preceding the Change of 

Control Effective Date or, if more favorable to the Executive, as provided 

generally at any time thereafter with respect to other peer executives of the 

Company and its affiliated companies. 

 

               (viii)   VACATION.  During the Change of Control Employment 

Period, the Executive shall be entitled to paid vacation in accordance with the 

most favorable plans, policies, programs and practices provided to the Executive 

by the Company and its affiliated companies at any time during the 120-day 

period immediately preceding the Change of Control Effective Date or, if more 

favorable to the Executive, as provided generally at any time thereafter with 

respect to other peer executives of the Company and its affiliated companies. 

 

     5.   TERMINATION OF EMPLOYMENT. 

 

               (a)  DEATH OR DISABILITY.  The Executive's employment shall 

terminate automatically upon the Executive's death during the Change of Control 

Employment Period.  If the Company determines in good faith that the Disability 

of the Executive has occurred during the Change of Control Employment Period 

(pursuant to the definition of Disability set forth below), it may give to the 

Executive written notice in accordance with Section 12(b) of this Agreement of 

its intention to terminate the Executive's employment.  In such event, the 

Executive's employment with the Company shall terminate effective on the 30th 

day after receipt of such notice by the Executive (the "Disability Effective 

Date"), provided that, within the 30 days after such receipt, the Executive 

shall not have returned to full-time performance of the Executive's duties.  For 

purposes of the Agreement, "Disability" shall  
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mean the absence of the Executive from the Executive's duties with the Company 

on a full-time basis for 180 consecutive business days as a result of incapacity 

due to mental or physical illness which is determined to be total and permanent 

by a physician selected by the Company or its insurers and acceptable to the 

Executive or the Executive's legal representative. 

 

               (b)  CAUSE.    The Company may terminate the Executive's 

employment during the Change of Control Employment Period for Cause.  For 

purposes of this Agreement, "Cause" shall mean: 

 

               (i)  the willful and continued failure of the Executive to 

                    perform substantially the Executive's duties with the 

                    Company or one of its affiliates (other than any such 

                    failure resulting from incapacity due to physical or mental 

                    illness), after a written demand for substantial performance 

                    is delivered to the Executive by the Board or the Chief 

                    Executive Officer of the Company which specifically 

                    identifies the manner in which the Board or Chief Executive 

                    Officer believes that the Executive has not substantially 

                    performed the Executive's duties, or 

 

               (ii) the willful engaging by the Executive in illegal conduct or 

                    gross misconduct which is materially and demonstrably 

                    injurious to the Company. 

 

For purposes of this provision, no act or failure to act, on the part of the 

Executive, shall be considered "willful" unless it is done, or omitted to be 

done, by the Executive in bad faith or without reasonable belief that the 

Executive's action or omission was in the best interest of the Company.  Any 

act, or failure to act, based upon authority given pursuant to a resolution duly 

adopted by the Board or upon the instructions of the Chief Executive Officer or 

a senior officer of the Company or based upon the advice of counsel for the 

Company shall be conclusively presumed to be done, or omitted to be done, by the 

Executive in good faith and in the best interests of the Company.  The cessation 

of employment of the Executive shall not be deemed to be for Cause unless and 

until there shall have been delivered to the executive a copy of a resolution 

duly adopted by the affirmative vote of not less that three-quarters of the 

entire membership of the Board at a meeting of the Board called and held for 

such purpose (after reasonable notice is provided  to the Executive and the 

Executive is given an opportunity, together with counsel, to be heard before the 

Board), finding that, in the good faith opinion of the Board, the Executive is 

guilty of the conduct described in subparagraph (i) or (ii) above, and 

specifying the particulars thereof in detail. 
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               (c)  GOOD REASON.  The Executive's employment may be terminated 

by the Executive for Good Reason.  For purposes of this Agreement, "Good Reason" 

shall mean: 

 

               (i)  the assignment to the Executive of any duties inconsistent 

                    in any respect with the Executive's position (including 

                    status, offices, titles and reporting requirements), 

                    authority, duties or responsibilities as contemplated by 

                    Section 4(a) of this Agreement, or any other action by the 

                    Company which results in a diminution in such position, 

                    authority, duties or responsibilities, excluding for this 

                    purpose an isolated, insubstantial and inadvertent action 

                    not taken in bad faith and which is remedied by the Company 

                    promptly after receipt of notice thereof given by the 

                    Executive; 

 

               (ii) any failure by the Company to comply with any of the 

                    provisions of Section 4(b) of this Agreement, other than an 

                    isolated, insubstantial and inadvertent failure not 

                    occurring in bad faith and which is remedied by the Company 

                    promptly after receipt of notice thereof given by the 

                    Executive; 

 

              (iii) the Company's requiring the Executive to be based at 

                    any office or location other than as provided in 

                    Section 4(a)(i)(B) hereof or the Company's requiring 

                    the Executive to travel on Company business to a 

                    substantially greater extent than required immediately 

                    prior to the Change of Control Effective Date; 

 

               (iv) any purported termination by the Company of the Executive's 

                    employment otherwise than as expressly permitted by this 

                    Agreement; or  

 

               (v)  any failure by the Company to comply with and satisfy 

                    Section 11(c) of this Agreement. 

 

For purposes of this Section 5(c), any good faith determination of "Good Reason" 

made by the Executive shall be conclusive.  Anything in this Agreement to the 

contrary notwithstanding, a termination by the Executive for any reason during 

the 30-day period immediately following the first anniversary of the Change of 

Control Effective Date shall be deemed to be a termination for Good Reason for 

all purposes of this Agreement. 

 

               (d)  NOTICE OF TERMINATION.  Any termination by the Company for 

Cause, or by the Executive for Good Reason, shall be communicated by Notice of 

Termination to the other party hereto given in accordance with Section 12(b) of 

the Agreement.  For  
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purposes of this Agreement, a "Notice of Termination" means a written notice 

which (i) indicates the specific termination provision in this Agreement relied 

upon, (ii) to the extent applicable, sets forth in reasonable detail the facts 

and circumstances claimed to provide a basis for termination of the Executive's 

employment under the provision so indicated and (iii) if the Date of Termination 

(as defined below) is other than the date of receipt of such notice, specifies 

the termination date (which date shall be not more than thirty days after the 

giving of such notice).  The failure by the Executive or the Company to set 

forth in the Notice of Termination any fact or circumstance which contributes to 

a showing of Good Reason or Cause shall not waive any right of the Executive or 

the Company, respectively, hereunder or preclude the Executive or the Company, 

respectively, from asserting such fact or circumstance in enforcing the 

Executive's or the Company's rights hereunder. 

 

               (e)  DATE OF TERMINATION.   "Date of Termination" means (i) if 

the Executive's employment is terminated by the Company for Cause, or by the 

Executive for Good Reason, the date of receipt of the Notice of Termination or 

any later date specified therein, as the case may be, (ii) if the Executive's 

employment is terminated by the Company other than for Cause or Disability, the 

Date of Termination shall be the date on which the Company notifies the 

executive of such termination and (iii) if the Executive's employment is 

terminated by reason of death or Disability, the date of Termination shall be 

the date of death of the Executive or the Disability Effective Date, as the case 

may be. 

 

     6.   OBLIGATIONS OF THE COMPANY UPON TERMINATION. 

 

               (a)  GOOD REASON; OTHER THAN FOR CAUSE, DEATH OR DISABILITY.  If, 

during the Change of Control Employment Period, the Company shall terminate the 

Executive's employment other than for Cause, death or Disability or the 

Executive shall terminate employment for Good Reason: 

 

               (i)  the Company shall pay to the Executive in a lump sum in cash 

                    within 30 days after the Date of Termination the aggregate 

                    of the following amounts: 

 

                         (A)  the sum of (1) the Executive's Change of Control 

                              Base Salary through the Date of Termination to the 

                              extent not theretofore paid, (2) the product of 

                              (x) the higher of (I) the Recent Annual Bonus and 

                              (II) the Change of Control Bonus paid or payable, 

                              including any bonus or portion thereof which has 

                              been earned but deferred (and annualized for any 

                              fiscal year consisting of less than twelve full 

                              months or during which the Executive was employed 

                              for less than twelve full months), for the most 

                              recently completed fiscal year during the Change  
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                              of Control Employment Period, if any (such higher 

                              amount being referred to as the "Highest Annual 

                              Bonus") and (y) a fraction, the numerator of which 

                              is the number of days in the current fiscal year 

                              through the Date of Termination, and the 

                              denominator of which is 365 and (3) any 

                              compensation previously deferred by the Executive 

                              (together with any accrued interest or earnings 

                              thereon) and any accrued vacation pay, in each 

                              case to the extent not theretofore paid (the sum 

                              of the amounts described in clauses (1), (2), and 

                              (3) shall be hereinafter referred to as the 

                              "Accrued Obligations"); and 

 

                         (B)  an amount equal to the product of (1) 1.5, and (2) 

                              the sum of (x) the Executive's Change of Control 

                              Base Salary and (y) the Highest Annual Bonus; and  

 

                         (C)  an amount equal to the excess of (1) the actuarial 

                              equivalent of the benefit under the Company's 

                              qualified defined benefit retirement plan (the 

                              "Retirement Plan") (utilizing actuarial 

                              assumptions no less favorable to the Executive 

                              than those in effect under the Company's 

                              Retirement Plan immediately prior to the Change of 

                              Control Effective Date), and any excess or 

                              supplemental retirement plan in which the 

                              Executive participates (together, the "SERP") 

                              which the Executive would receive if the 

                              Executive's employment continued for eighteen 

                              months  after the Date of Termination assuming for 

                              this purpose that all accrued benefits are fully 

                              vested, and, assuming that the Executive's 

                              compensation in each of the eighteen months is 

                              that required by Section 4(b)(i) and Section 

                              4(b)(ii), over (2) the actuarial equivalent of the 

                              Executive's actual benefit (paid or payable), if 

                              any, under the Retirement Plan and the SERP as of 

                              the Date of Termination; 

 

               (ii) for eighteen months after the Executive's Date of 

                    Termination, or such longer period as may be provided by the 

                    terms of the appropriate plan, program, practice or policy, 

                    the Company shall continue benefits to the Executive and/or 

                    the Executive's family at least equal to those which would 

                    have been provided to them in  
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                    accordance with the plans, programs, practices and policies 

                    described in Section 4(b)(iv) of this Agreement if the 

                    Executive's employment had not been terminated or, if more 

                    favorable to the Executive, as in effect generally at any 

                    time thereafter with respect to other peer executives of the 

                    Company and its affiliated companies and their families, 

                    provided, however, that if the Executive becomes re-employed 

                    with another employer and is eligible to receive medical or 

                    other welfare benefits under another employer-provided plan, 

                    the medical and other welfare benefits described herein 

                    shall be secondary to those provided under such other plan 

                    during such applicable period of eligibility.  For purposes 

                    of determining eligibility (but not the time of commencement 

                    of benefits) of the Executive for retiree benefits pursuant 

                    to such plans, practices, programs and policies, the 

                    Executive shall be considered to have remained employed 

                    until eighteen months after the Date of Termination and to 

                    have retired on the last day of such period; 

 

              (iii) the Company shall, at its sole expense as incurred, 

                    provide the Executive with outplacement services the 

                    scope and provider of which shall be selected by the 

                    Executive in his sole discretion; and 

 

               (iv) to the extent not theretofore paid or provided, the Company 

                    shall timely pay or provide to the Executive any other 

                    amounts or benefits required to be paid or provided or which 

                    the Executive is eligible to receive under any plan, 

                    program, policy or practice or contract or agreement of the 

                    Company and its affiliated companies (such other amounts and 

                    benefits shall be hereinafter referred to as the "Other 

                    Benefits"). 

 

               (b)  DEATH.  If the Executive's employment is terminated by 

reason of the Executive's death during the Change of Control Employment Period, 

this Agreement shall terminate without further obligations to the Executive's 

legal representatives under this Agreement, other than for payment of Accrued 

Obligations and the timely payment or provision of Other Benefits.  Accrued 

Obligations shall be paid to the Executive's estate or beneficiary, as 

applicable, in a lump sum in cash within 30 days of the Date of Termination.  

With respect to the provision of Other Benefits, the term Other Benefits as 

utilized in this Section 6(b) shall include, without limitation, and the 

Executive's estate and/or beneficiaries shall be entitled to receive, benefits 

at least equal to the most favorable benefits provided by the Company and 

affiliated companies to the estates and beneficiaries of peer executives of the 

Company and such affiliated companies under such plans, programs, practices and 

policies relating to death benefits, if any, as in effect with respect to other 

peer executives and their beneficiaries at any time during the 120-day period 

immediately preceding the  
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Change of Control Effective Date or, if more favorable to the Executive's estate 

and/or the Executive's beneficiaries, as in effect on the date of the 

Executive's death with respect to other peer executives of the Company and its 

affiliated companies and their beneficiaries. 

 

               (c)  DISABILITY.  If the Executive's employment is terminated by 

reason of the Executive's Disability during the Change of Control Employment 

Period, this Agreement shall terminate without further obligations to the 

Executive, other than for payment of Accrued Obligations and the timely payment 

or provision of Other Benefits.  Accrued Obligations shall be paid to the 

Executive in a lump sum in cash within 30 days of the Date of Termination.  With 

respect to the provision of Other Benefits, the term Other Benefits as utilized 

in this Section 6(c) shall include, and the Executive shall be entitled after 

the Disability Effective Date to receive, disability and other benefits at least 

equal to the most favorable of those generally provided by the Company and its 

affiliated companies to disabled executives and/or their families in accordance 

with such plans, programs, practices and policies relating to disability, if 

any, as in effect generally with respect to other peer executives and their 

families at any time during the 120-day period immediately preceding the Change 

of Control Effective Date or, if more favorable to the Executive and/or the 

Executive's family, as in effect at any time thereafter generally with respect 

to other peer executives of the Company and its affiliated companies and their 

families. 

 

               (d)  CAUSE; OTHER THAN FOR GOOD REASON.  If the Executive's 

employment shall be terminated for Cause during the Change of Control Employment 

Period, this Agreement shall terminate without further obligations to the 

Executive other than the obligation to pay to the Executive (x) his Change of 

Control Base Salary through the Date of Termination, (y) the amount of any 

compensation previously deferred by the Executive, and (z) Other Benefits, in 

each case to the extent theretofore unpaid.  If the Executive voluntarily 

terminates employment during the Change of Control Employment Period, excluding 

a termination for Good Reason, this Agreement shall terminate without further 

obligations to the Executive, other than for Accrued Obligations and the timely 

payment or provision of Other Benefits.  In such case, all Accrued Obligations 

shall be paid to the Executive in a lump sum in cash within 30 days of the Date 

of Termination. 

 

     7.   NON-EXCLUSIVITY OF RIGHTS.  Nothing in this Agreement shall prevent or 

limit the Executive's continuing or future participation in any plan, program, 

policy or practice provided by the Company or any of its affiliated companies 

and for which the Executive may qualify, nor, subject to Section 12(f), shall 

anything herein limit or otherwise affect such rights as the Executive may have 

under any contract or agreement with the Company or any of its affiliated 

companies.  Amounts which are vested benefits or which the Executive is 

otherwise entitled to receive under any plan, policy, practice or program of or 

any contract or agreement with the Company or any of its affiliated companies at 

or subsequent to the Date of Termination shall be payable in accordance with any 

such plan, policy, practice or program or contract or agreement except as 

explicitly modified by this Agreement. 
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     8.   FULL SETTLEMENT.  The Company's obligation to make the payments 

provided for in this Agreement and otherwise to perform its obligations 

hereunder shall not be affected by any set-off, counterclaim, recoupment, 

defense or other claim, right or action which the Company may have against the 

Executive or others.  In no event shall the Executive be obligated to seek other 

employment or take any other action by way of mitigation of the amounts payable 

to the Executive under any of the provisions of this Agreement and such amounts 

shall not be reduced whether or not the Executive obtains other employment.  The 

Company agrees to pay as incurred, to the full extent permitted by law, all 

legal fees and expenses which the Executive may reasonably incur as a result of 

any contest by the Company, provided that the Executive prevails in at least one 

material issue, the Executive or others of the validity or enforceability of, or 

liability under, any provision of this Agreement or any guarantee of performance 

thereof (including as a result of any contest by the Executive about the amount 

of any payment pursuant to this Agreement), plus in each case interest on any 

delayed payment at the applicable Federal rate provided for in Section 

7872(f)(2)(A) of the Internal Revenue Code of 1986, as amended (the "Code"). 

 

     9.   CERTAIN ADDITIONAL PAYMENTS BY THE COMPANY 

 

               (a)  Anything in this Agreement to the contrary notwithstanding 

and except as set forth below, in the event it shall be determined that any 

payment or distribution by the Company to or for the benefit of the Executive 

(whether paid or payable or distributed or distributable pursuant to the terms 

of this Agreement or otherwise, but determined without regard to any additional 

payments required under this Section 9) (a "Payment") would be subject to the 

excise tax imposed by Section 4999 of the Code or any interest or penalties are 

incurred by the Executive with respect to such excise tax (such excise tax, 

together with any such interest and penalties, are hereinafter collectively 

referred to as the "Excise Tax"), then the Executive shall be entitled to 

receive an additional payment (a "Gross-Up Payment") in an amount such that 

after payment by the Executive of all taxes (including any interest or penalties 

imposed with respect to such taxes), including, without limitation, any income 

taxes (and any interest or penalties imposed with respect thereto) and Excise 

Tax imposed upon the Gross-Up Payment, the Executive retains an amount of the 

Gross-Up Payment equal to the Excise Tax imposed upon the Payments.  

Notwithstanding the foregoing provisions of this Section 9(a), if it shall be 

determined that the Executive is entitled to a Gross-Up Payment, but that the 

Payments do not exceed 110% of the greatest amount (the "Reduced Amount") that 

could be paid to the Executive such that the receipt of Payments would not give 

rise to any Excise Tax, then no Gross-Up Payment shall be made to the Executive 

and the Payments, in the aggregate, shall be reduced to the Reduced Amount. 

 

               (b)  Subject to the provisions of Section 9(c), all 

determinations required to be made under this Section 9, including whether and 

when a Gross-Up Payment is required and the amount of such Gross-Up Payment and 

the assumptions to be utilized in arriving at such determination, shall be made 

by Deloitte & Touche LLP or such other  
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certified public accounting firm as may be designated by the Executive (the 

"Accounting Firm") which shall provide detailed supporting calculations both to 

the Company and the Executive within 15 business days of the receipt of notice 

from the Executive that there has been a Payment, or such earlier time as is 

requested by the Company.  In the event that the Accounting Firm is serving as 

accountant or auditor for the individual, entity or group effecting the Change 

of Control, the Executive shall appoint another nationally-recognized accounting 

firm to make the determinations required hereunder (which accounting firm shall 

then be referred to as the Accounting Firm hereunder).  All fees and expenses of 

the Accounting Firm shall be borne solely by the Company.  Any Gross-Up Payment, 

as determined pursuant to this Section 9, shall be paid by the Company to the 

Executive within five days of the receipt of the Accounting Firm's 

determination.  Any determination by the Accounting Firm shall be binding upon 

the Company and the Executive.  As a result of the uncertainty in the 

application of Section 4999 of the Code at the time of the initial determination 

by the Accounting Firm hereunder, it is possible that Gross-Up Payments which 

will not have been made by the Company should have been made ("Underpayment"), 

consistent with the calculations required to be made hereunder.  In the event 

that the Company exhausts its remedies pursuant to Section 9(c) and the 

Executive thereafter is required to make a payment of any Excise Tax, the 

Accounting Firm shall determine the amount of the Underpayment that has occurred 

and any such Underpayment shall be promptly paid by the Company to or for the 

benefit of the Executive. 

 

               (c)  The Executive shall notify the Company in writing of any 

claim by the Internal Revenue Service that, if successful, would require the 

payment by the Company of the Gross-Up Payment.  Such notification shall be 

given as soon as practicable but no later than ten business days after the 

Executive is informed in writing of such claim and shall apprise the Company of 

the nature of such claim and the date on which such claim is requested to be 

paid.  The Executive shall not pay such claim prior to the expiration of the 

30-day period following the date on which it gives such notice to the Company 

(or such shorter period ending on the date that any payment of taxes with 

respect to such claim is due).  If the Company notifies the Executive in writing 

prior to the expiration of such period that it desires to contest such claim, 

the Executive shall: 

 

               (i)  give the Company any information reasonably requested by the 

                    Company relating to such claim, 

 

               (ii) take such action in connection with contesting such claim as 

                    the Company shall reasonably request in writing from time to 

                    time, including, without limitation, accepting legal 

                    representation with respect to such claim by an attorney 

                    reasonably selected by the Company, 

 

 

 

                                          14 



 

 

              (iii) cooperate with the Company in good faith in order 

                    effectively to contest such claim, and 

 

               (iv) permit the Company to participate in any proceedings 

                    relating to such claim; 

 

provided, however, that the Company shall bear and pay directly all costs and 

expenses (including additional interest and penalties) incurred in connection 

with such contest and shall indemnify and hold the Executive harmless, on an 

after-tax basis, for any Excise Tax or income tax (including interest and 

penalties with respect thereto) imposed as a result of such representation and 

payment of costs and expenses.  Without limitation on the foregoing provisions 

of this Section 9(c), the Company shall control all proceedings taken in 

connection with such contest and, at its sole option, may pursue or forgo any 

and all administrative appeals, proceedings, hearings and conferences with the 

taxing authority in respect of such claim and may, at its sole option, either 

direct the Executive to pay the tax claimed and sue for a refund or contest the 

claim in any permissible manner, and the Executive agrees to prosecute such 

contest to a determination before any administrative tribunal, in a court of 

initial jurisdiction and in one or more appellate courts, as the Company shall 

determine; provided, however, that if the Company directs the Executive to pay 

such claim and sue for a refund, the Company shall advance the amount of such 

payment to the Executive, on an interest-free basis and shall indemnify and hold 

the Executive harmless, on an after-tax basis, from any Excise tax or income tax 

(including interest or penalties with respect thereto) imposed with respect to 

such advance or with respect to any imputed income with respect to such advance; 

and further provided that any extension of the statute of limitations relating 

to payment of taxes for the taxable year of the Executive with respect to which 

such contested amount is claimed to be due is limited solely to such contested 

amount.  Furthermore, the Company's control of the contest shall be limited to 

issues with respect to which a Gross-Up Payment would be payable hereunder and 

the Executive shall be entitled to settle or contest, as the case may be, any 

other issue raised by the Internal Revenue Service or any other taxing 

authority. 

 

               (d)  If, after the receipt by the Executive of an amount advanced 

by the Company pursuant to Section 9(c), the Executive becomes entitled to 

receive any refund with respect to such claim, the Executive shall (subject to 

the Company's complying with the requirements of Section 9(c)) promptly pay to 

the Company the amount of such refund (together with any interest paid or 

credited thereon after taxes applicable thereto).  If, after the receipt by the 

Executive of an amount advanced by the Company pursuant to Section 9(c), a 

determination is made that the Executive shall not be entitled to any refund 

with respect to such claim and the Company does not notify the Executive in 

writing of its intent to contest such denial of refund prior to the expiration 

of 30 days after such determination, then such advance shall be forgiven and 

shall not be required to be repaid and the amount  
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of such advance shall offset, to the extent thereof, the amount of Gross-Up 

Payment required to be paid. 

 

     10.  CONFIDENTIAL INFORMATION.  The Executive shall hold in a fiduciary 

capacity for the benefit of the Company all secret or confidential information, 

knowledge or data relating to the Company or any of its affiliated companies, 

and their respective businesses, which shall have been obtained by the Executive 

during the Executive's employment by the Company or any of its affiliated 

companies and which shall not be or become public knowledge (other than by acts 

by the Executive or representatives of the Executive in violation of this 

Agreement).  After termination of the Executive's employment with the Company, 

the Executive shall not, without the prior written consent of the Company or as 

may otherwise be required by law or legal process, communicate or divulge any 

such information, knowledge or data to anyone other than the Company and those 

designated by it.  In no event shall an asserted violation of the provisions of 

this Section 10 constitute a basis for deferring or withholding any amounts 

otherwise payable to the Executive under this Agreement. 

 

     11.  SUCCESSORS.   

 

               (a)  This Agreement is personal to the Executive and without the 

prior written consent of the Company shall not be assignable by the Executive 

otherwise than by will or the laws of descent and distribution.  This Agreement 

shall inure to the benefit of and be enforceable by the Executive's legal 

representatives. 

 

               (b)  This Agreement shall inure to the benefit of and be binding 

upon the Company and its successor and assigns. 

 

               (c)  The Company will require any successor (whether direct or 

indirect, by purchase, merger, consolidation or otherwise) to all or 

substantially all of the business and/or assets of the Company to assume 

expressly and agree to perform this Agreement in the same manner and to the same 

extent that the Company would be required to perform it if no such succession 

had taken place.  As used in this Agreement, "Company" shall mean the Company as 

hereinbefore defined and any successor to its business and/or assets as 

aforesaid which assumes and agrees to perform this Agreement by operation of 

law, or otherwise. 

 

     12.  MISCELLANEOUS. 

 

               (a)  This Agreement shall be governed by and construed in 

accordance with the laws of the State of Delaware, without reference to 

principles of conflict of laws.  The captions of this Agreement are not part of 

the provisions hereof and shall have no force or effect.  This Agreement may not 

be amended or modified otherwise than by a written  
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agreement executed by the parties hereto or their respective successors and 

legal representatives. 

 

               (b)  All notices and other communications hereunder shall be in 

writing and shall be given by hand delivery to the other party or by registered 

or certified mail, return receipt requested, postage prepaid, addressed as 

follows: 

 

               IF TO THE EXECUTIVE: 

 

               Cory Boydston 

               1835 Redbourne Drive 

               Dunwoody, Georgia 30350 

 

               IF TO THE COMPANY: 

 

               5775 Peachtree Dunwoody Road 

               Suite C-550 

               Atlanta, Georgia  30342 

 

               Attention:  Company Secretary 

 

or to such other address as either party shall have furnished to the other in 

writing in accordance herewith.  Notice and communications shall be effective 

when actually received by the addressee. 

 

               (c)  The invalidity or unenforceability of any provision of this 

Agreement shall not affect the validity or enforceability of any other provision 

of this Agreement. 

 

               (d)  The Company may withhold from any amounts payable under this 

Agreement such Federal, state, local or foreign taxes as shall be required to be 

withheld pursuant to any applicable law or regulation. 

 

               (e)  The Executive's or the Company's failure to insist upon 

strict compliance with any provision of this Agreement or the failure to assert 

any right the Executive or the Company may have hereunder, including, without 

limitation, the right of the Executive to terminate employment for Good Reason 

pursuant to Section 5(c)(i) - (v) of this Agreement, shall not be deemed to be a 

waiver of such provision or right or any other provision or right of this 

Agreement. 

 

               (f)  The Executive and the Company acknowledge that, except as 

may otherwise be provided under any other written agreement between the 

Executive and the Company, the employment of the Executive by the Company is "at 

will" and, subject to  
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Section 1 hereof, prior to the Change of Control Effective Date, the Executive's 

employment and/or this Agreement may be terminated by either the Executive or 

the Company at any time prior to the Change of Control Effective Date, in which 

case the Executive shall have no further rights under this Agreement.  From and 

after the Change of Control Effective Date this Agreement shall supersede any 

other agreement between the parties with respect to the subject matter hereof. 
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          IN WITNESS WHEREOF, the Executive has hereunto set the Executive's 

hand and, pursuant to the authorization from its Board of Directors, the Company 

has caused these presents to be executed in its name on its behalf, all as of 

the day and year first above written. 

 

                              _________________________ 

                                   Cory Boydston 

 

 

                              BEAZER HOMES USA, INC. 

 

                              By:_______________________ 
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THIS SCHEDULE CONTAINS SUMMARY FINANCIAL INFORMATIONEXTRACTED FROM THE COMPANY'S 

QUARTERLY REPORT ON FORMS 10-Q FOR THE QUARTER ENDED DECEMBER 31, 1997 AND IS 

QUALIFIED IN ITS ENTIRETY BY REFERENCE TO SUCH FINANCIAL STATEMENTS. 
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